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Mr Stuart Isaacs QC:

Introduction

1. This is the trial of two actions relating to the ownership of a residential
property at 20 Northbrook Road, Ilford, Essex (“the Property”). On 19 February
2005 the Defendant began proceedings against the Second Claimant in the Ilford
County Court for an order for the sale of the Property held in their joint names or for
the vesting of the Property in his sole name. On 15 March 2005, the First Claimant,
who is the Second Claimant’s father, and the Second Claimant began proceedings
(amended on 4 July 2005) in the High Court against the Defendant for an order that
the Property be transferred to or vested in the First Claimant or for a declaration that
the Defendant and the Second Claimant hold the Property on-trust for the First
Claimant absolutely and an account of all sums received by way of rental payments or
otherwise. On 22 June 2005, Master Bragge directed that the actions be tried together.

Factual background

2. Prior to 1991, the Property was owned by the First Claimant, who in 1989 had
obtained planning permission to convert it into three flats and to build a single storey
rear extension. There is an issue whether the conversion works at the Property were
completed, as the First Claimant maintained, before it was transferred by him to the
Defendant in June 1991; or else, as the Defendant maintained, only after the transfer
took place. A mortgage valuation report dated 25 April 1991 prepared in the context
of the application by the Defendant and the Second Claimant for a mortgage described
it as a double fronted terrace house with a single storey extension to the rear, the
layout of which is such as to indicate “recent works to convert into three flats”. The
report also stipulated that the applicants should undertake amongst other things to
complete the outstanding fitting out as a house occupied with one family. It is
common ground that this was never intended by the parties and never done. A damp
and timber report dated 2 November 1991 prepared by Crown Stone (Preservations)
described the upper floor of the Property as having three bedrooms and a landing and
attached a sketch which showed in dotted lines an extension to the house. The Second
Claimant’s evidence, which I accept, was that when she left to go to Pakistan in 1992,
the conversion works had not finished. I am satisfied that although some work had
been done to the Property before June 1991, the conversion works were substantially
completed in 1992.

3. On 7 March 1991, a firm of solicitors, Bentleys, wrote to the Defendant in
relation to a property at 19 St Thomas Gardens, Ilford, also previously owned by the
First Claimant and occupied as his family home. The letter confirmed to the
Defendant that “completion of your purchase and sub-sale of the ... property took
place as scheduled on the 6™ March”. 1t stated the purchase price of the property by
the Defendant to be £55,000 and the sale price achieved by the Defendant on the sub-
sale to be £77,000. After deductions, which included £7,000 in respect of the deposit
paid, the letter gave the net balance due to the Defendant as £13,885.
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4. There is an issue whether the letter accurately reflected what in fact occurred
and for whom Bentleys were acting. The Defendant maintained that the letter was
accurate and that Bentleys were his solicitors. The First Claimant maintained that the
letter was inaccurate because it was he who had sold the property directly to the
alleged sub-buyer, a Mr Shabir Hussain, from ‘whom he had received the £7,000
deposit. According to the First Claimant, Bentleys were acting in the transaction as his
solicitors. I prefer the Defendant’s evidence. There is no reason why Bentley’s letter
would not have stated the true position and I accept that it did. The First Claimant was
unable to offer any explanation why, if his version of events were correct, Bentleys’
letter would have been in the terms in which it was.

5. Mr Hussain is a good family friend of the First Claimant and he continues to
occupy 19 St Thomas Gardens. He provided an undated witness statement which
broadly supported the First Claimant’s position with regard to that property. It was
common ground that, as with the other witness statements referred to below where the
maker was not called by the Claimants to give evidence, I should admit their
statements as hearsay evidence and give such weight as was appropriate to it. I give
virtually no weight to Mr Hussain’s witness statement. I was told by Mr Skelly, who
appeared for the Claimants, that the statement was dated 9 October 2006. There was
no reason why it was impractical to call Mr Hussein as a witness and his evidence in it
has not been tested by cross-examination.

6. In about April 1991, the Defendant and the Second Claimant applied to the
Leeds & Holbeck Building Society for a mortgage on the Property. Also, on 29 April
1991, the Defendant and the Second Claimant opened an account at the Leeds
Building Society. The Claimants denied any knowledge of this account. The First
Claimant’s evidence was that if it was opened, his daughter did so without his
permission, which he would have expected her to have obtained. The Defendant’s
evidence was that the First Claimant and he had gone along to the building society to
open the account after the First Claimant had got his daughter to sign the account
opening forms. I prefer the Defendant’s evidence to that of the First Claimant. The
building society’s letter to the Defendant dated 31 March 2006 confirms the existence
of the account. It could not have been opened without the signature of the Second
Claimant. 1 find that either the Second Claimant did sign the account opening forms at
he father’s request, without appreciating what is was she was signing, or else that the
First Claimant signed the forms in her name, and without her knowledge. The First
Claimant took a similar course when, on 18 June 1992, own his own evidence, he
completed on behalf of his daughter and signed in her name a building society
application form for the transfer of ownership of the Property into her name. Either
situation is consistent with the Second Claimant’s evidence, which I accept, that she
knew nothing about the account.

7. On 23 April 1991, Bentleys wrote to the Defendant in relation to the Property.
The letter referred to his “purchase” of it for £72,000, for which completion was
scheduled to take place on 7 May 1991. It stated that the balance due from the
Defendant on completion, after taking into account costs and disbursements, land
registry fees and stamp duty, to be £69,812.25. Bentleys wrote a further letter
addressed to the Defendant and dated 13 June 1991 referring to a mortgage advance of
£63,000 and recalculating the completion figures, which included a sum of £1,261.15
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interest for late completion to 18 June 1991. It enclosed the mortgage deed and deed
of assignment of life assurance for execution by both the Defendant and the Second
Claimant. Although the First Claimant again maintained that Bentleys were acting at
this time for him, I find that they were in fact acting, as the Defendant maintained, for
the Defendant and the Second Claimant in the purchase of the Property by them. This
not only follows from my findings in relation to Bentleys’ letter dated 7 March 1991
but is clear from the terms of the correspondence itself and is confirmed by the letter
to Bentleys from the Defendant’s present solicitors dated 20 September 2005 in the
context of the present litigation. '

8. Although the Second Claimant denied ever having seen Bentley’s letter dated
13 June 1991, a copy of the mortgage deed dated 19 June 1991 signed by the
Defendant and by her was included in the documents before the court. The
Defendant’s signature was witnessed by one M Ashraf, described as a shop assistant
with an address in London NW2. In cross-examination, Mr Muhammad Ashraf (a
long-standing friend of both the First Claimant and the Defendant) who gave evidence
on the Claimants’ behalf agreed that he had lived at that address but denied any
knowledge of having witnessed the Defendant’s signature on the mortgage deed. In
that, 1 find that Mr Ashraf was mistaken: he clearly did sign the mortgage deed as a
witness to the Defendant’s signature.

9. On 19 June 1991, the First Claimant transferred the Property into the names of
the Defendant and the Second Claimant. The Property is registered in the Land
Registry in the names of the Defendant and the Second Claimant. The significance of
the Second Claimant being a co-owner of the Property is a matter which I shall have
to address below. It was common ground between the parties that until at least the
Second Claimant’s execution of a general power of attorney in the Defendant’s favour
on 19 November 1992, the Defendant and the Second Claimant each had a one-half
interest in the Property.

10.  On 18 June 1992, the First Claimant completed on behalf of his daughter and
signed in her name a building society application form for the transfer of ownership of
the Property into her name. The Second Claimant’s evidence, which I accept, is that
she never saw the form.

11. On 19 November 1992, the Second Claimant, while in Pakistan, executed a
general power of attorney in the Defendant’s favour (“the Power of Attorney®),
apparently with the intention that it be used to facilitate the sale of the Property by the
Defendant. However, it is common ground that the power of attorney was ineffective
for that purpose as not being in accordance with the statutory requirements under
English law relating to powers of attorney given by one co-owner to another in respect
of property held in England.

12. On 9 June 1993, the building society wrote to the personnel department at a
company called Craibrook Ltd for a reference on the First Claimant in the context of a
request to transfer the Defendant’s name on the mortgage to that of the First Claimant.
The completed reference form dated 27 July 1993 purportedly signed by a director of.
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Craibrook Ltd described the First Claimant as having been employed for three years
and eight months as an estimator/surveyor at a basic annual wage of just under
£22.000. In cross-examination, the First Claimant conceded that, the effect of this
form was to deliberately mislead the building society as to his employment and
income. He said that the contents of the form were untrue: he had never worked for
Craibrook Ltd and the form had been prepared with the assistance of his mortgage
broker.

13.  On 20 October 1993, a firm of solicitors, Suriya & Douglas, wrote to the
Defendant care of the Property recording their understanding that he wished to
transfer his share of the Property which he held with the Second Claimant to the First
Claimant. The Defendant’s evidence, which I accept, is that he was unaware of this
letter until told about it in 1994 and had no contact with Suriya & Douglas. That is
consistent with the terms of his letter to the building society dated 18 July 1994 from
which it is clear that he was unaware until then of intended transfer.

14. By 29 October 1993, the building society had approved the transfer of the
Defendant’s equity in the Property to the First Claimant on various conditions set out
in a letter of that date to Suriya & Douglas. Suriya & Douglas continued to pursue the
matter in correspondence with the Defendant and the Second Claimant addressed to
them care of the Property until 22 June 1994, when they were advised that the
building society had closed its file on the matter without any transfer having taken
place.

15.  There is documentary evidence that the Second Claimant (no doubt funded by
her father) paid mortgage arrears in early 1996 but a deficit on the mortgage
repayments recurred in mid-1996. On 13 August 1996, the Defendant wrote a letter to
the arrears department of the building society which included the following:

“ Thank you for sending me copies of the correspondence you made
since 3" January 1996; I have to say that I have not received any of these
letters before. However, following our telephone conversation yesterday ... I
have to state the following for your kind consideration:

e Since I spoke to you and your colleague Mr Bhalsod on 30™
July 1996, I have exhausted all the efforts to raise the required
amount to pay the arrears. As being a full-time student I
cannot afford to pay myself the outstanding arrears.

o As I am not on speaking terms with [the Second Claimant] or
her family, my friend has spoken to her father, who is in
Pakistan, on number of times on the phone in the past two
weeks, but I have not find any positive response yet.

e 1 have also heard through very reliable friend who spoke with
[the First Claimant] that [the Second Claimant]is in the USA
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Jfrom the last few years. I have no address, and I have no idea
where she is in the USA, so I can not contact her directly.

o As a matter of fact I have not seen her nor do I had any
“contacts with her since the above property was bought, except
in 1992 when I rang her father in Pakistan because of the
arrears at that time. She sent me a Power of Attorney to sell
the property whenever needed. ...

o The above property has been looked after by her father (who
also went to Pakistan early this year, without telling me or
leaving any forwarding address) and by her father’s friends.

o The above property is currently occupied by some tenants, who
I do not know. As far as I have found out, they have not paid
rent for many months now.” (emphasis added)

In the letter, the Defendant also advised the building society of a potential buyer for
the Property although, in the event, no sale took place.

16.  There is also documentary evidence, in the form of bank documentation from
Habib Bank Ltd, where the Claimants maintained a joint account, of payments being
made by the Claimants to the building society in 1996 and 1997.

17.  On 1 April 1997, a letter (incorrectly bearing the date “I° April ‘07”)
purporting to come from the Defendant and addressed to the East Thames Housing
Group (“the Housing Group”) authorised the Housing Group to pay all the rents
from the Property to the Second Claimant. The Housing Group (an affordable housing
provider engaged in private sector leasing) had, shortly before then, agreed to take
over the leases of the flats contained in the Property, which it continued to lease until
May 2004, In his evidence, the First Claimant stated that he had signed the letter in the
Defendant’s name and with his authority. In his evidence, the Defendant stated, and I
accept, that he neither agreed to the terms of the letter nor authorised it to be sent. It is
cleat that the First Claimant is not averse to signing documents in other people’s
names.

18.  On 27 January 1998, with arrears in the mortgage repayments continuing, the
Defendant wrote to his solicitors, Bernard Elliston, Sandler & Co, referring to another
prospective buyer for the Property. In the letter, he wrote: “The full price (£95K) is
ready and can be given to the BS any moment, and this looks very attractive deal to
me. I am not interested in [the Second Claimant’s] share. The BS can hold on to
her share and give her when she appears in the future” (emphasis added).

19.  On 17 June 1998, due to continuing arrears in the mortgage repayments, the
building society issued possession proceedings against the Second Claimant and the
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Defendant in the Ilford County Court. A possession order was made on 15 September
1998 requiring vacant possession by 13 October 1998. In the event, the Property was
not repossessed because the arrears were begun to be repaid. On 19 October 1999, the
Defendant advised the building society that he had requested the Housing Group to
pay it the mortgage directly and to clear the arrears. The Property is currently tenanted.
The rental income is funding the mortgage repayments and any surplus is retained by
the Defendant.

The evidence

20. At the trial, oral evidence was given by the Claimants and, on their behalf, Mr
Ashraf; and by the Defendant. Each of these witnesses had also provided a witness
statement. In addition to the witness statement of Mr Hussain, the Claimants also rely
on witness statements from Mr Abdul Hammeed Qureshi and Mr Abdul Rashid (also
long-standing friends of both the First Claimant and the Defendant) and Mr
Mohammad Aslam Mirza {an acquaintance of the First Claimant through Mr
Qureshi). None of those persons gave oral evidence.

21.  There is a stark conflict of evidence between the parties on the key factual
issues. Neither side’s evidence was completely satisfactory. The oral evidence of both
the First Claimant and the Defendant differed in places from the evidence in their
witness statements. The oral evidence of each was in places self-contradictory. The
one certainty in this case is that the only two people who know the truth are the First
Claimant and the Defendant. At the risk of stating the obvious, my findings are
derived from a consideration. of the nature and quality of the evidence as a whole,
having seen and heard the evidence given by cach witness. Neither the First Claimant
nor the Defendant emerges from these proceedings with any great credit. In particular,
in the case of the First Claimant, on his own evidence he deliberately conspired to
mislead the Leeds & Holbeck Building Society in a significant way (paragraph 12
above). In the case of the Defendant, he for his part positively asserted (because to do
otherwise would have been inconsistent with the case that he now advances before
me) that, in the divorce proceedings brought against him by his ex-wife, he had
deliberately misled the Willesden County Court with respect to his interest in the
Property, in saying in his replies to his ex-wife’s questionnaire pursuant to rule 2.73 of
the Family Proceedings Rules 1991 that he had no interest in the Property. On this, he
was lying to either the Willesden County Court or this court in the present
proceedings. The fact that the First Claimant has in the past been untruthful and that
the Defendant has or claims to have been untruthful in the past is a factor which I
must bear in mind in considering the credibility of their evidence but it cannot be
decisive of the issues in these proceedings. I must also bear in mind that, however
reprehensible, there were specific reasons why the First Claimant and (if he did) the
Defendant chose to mislead in the situations in question. Int a situation such as this, the
independent contemporancous documentary. evidence assumes a particular
importance.



Issues

22. At my request, the parties helpfully prepared an agreed list of the issues which
arise for decision:

(M

Was there an oral agreement or undertaking that the Defendant would

reconvey the Property when the First Claimant returned to England and called
for the same?

)

If so, does that give rise to a constructive trust; or to a void and

unenforceable agreement to repurchase?

3)

S

If there is no constructive trust:

(a) did the Second Claimant agree to relinquish her interest in the
Property in return for the Defendant undertaking future responsibility
for the mortgage and other outgoings?

(b) if so, is she thereby estopped from asserting a beneficial
interest? '

(c) if so, should the Defendant be granted a remedy under the
Trusts of Land and Appointment of Trustees Act 1996 (“TLATA”) or
the Trustee Act 19257

If there is a constructive trust:

(a) Did the Defendant make any financial contribution towards the
purchase price and, if so, what is the effect of the same?

(b) Did the Defendant receive any income from the Property and, if
s0, is he liable to account to the C]aima.nts?

(c) Should the Claimants be accorded the remedies sought under
TLATA and the Trustee Act 19257
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(1) _Was there an oral agreement or undertaking that the Defendant would

reconvey the Property when the First Claimant returned to England and called for the

same?

23.  The Claimants’ case is that the First Claimant wanted to sell the Property
because he was returning to Pakistan but the market and interest rates were such that,
by the end of 1990, it had not been sold. The Defendant thereupon suggested to him at
about the beginning of 1991 that it be transferred to him in order that he might deal
during the First Claimant’s absence with any problems which might arise with tenants.
When, after a period, the First Claimant returned to England, the Property could then
be sold when market conditions had improved. The oral agreement, made at the
Defendant’s suggestion, was that the Defendant would transfer the Property back to
the First Claimant when he returned to England after a short petiod and called for it.

24.  The Defendant’s case is that he was in a better financial position than the First
Claimant and able to buy the Property and also 19 St Thomas Gardens. He bought the
Property outright. Since he had an understanding with the First Claimant that he
would in time marry the Second Claimant, the Defendant suggested that the Property
be transferred into their joint names and he would continue to look after the Property
and pay the mortgage.

25, The First Claimant gave evidence that he had known the Defendant since 1987
through their religious activities and had come to trust him as a person of integrity and
standing in the community. The First Defendant had at one time been employed by
London Transport but had become interested in property and owned several
properties. It was because he trusted the Defendant that he agreed to the arrangement
proposed by the Defendant, even though he thought it was odd. With hindsight, his
mistake was to have believed the Defendant. He was, however, convinced by his
mortgage broker (who is also a financial adviser) that if the Property could be
transferred into the joint names of the Defendant and the Second Claimant, it would
be safe. He accepted in cross-examination that he wanted to be rid of the Property,
that he wanted to have no mortgage on it himself and that it was his mortgage broker’s
idea to use the proceeds from the sale of the Property, bought by the Defendant and
the Second Defendant with the benefit of a mortgage from the building society, to pay
off the existing mortgage in respect of it which he had from National Westminster
Bank. The First Claimant left for Pakistan in October 1992 and returned in about mid-
1993. At that time, he was concerned about the fact that the Defendant was not
looking after the Property and spoke with him, The Defendant agreed to have his
share of the Property transferred into his name but the transfer never took place
because the Defendant first delayed and then refused to cooperate. The Defendant was
only agreeable to transferring his share of the property in return for some “drink
money”.

26.  The Defendant gave evidence that he had met the First Claimant at the Central
Mosque, where the First Claimant was the President and the Defendant the
Information Secretary, and they had arranged an international religious conference
together in 1988, The First Claimant had told him he was a property developer. He
was at the time a PhD student and in an unhappy marriage. He was eaming at least
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about £14,000 each year from scholarships and from tutoring and marking homework
and could afford to have a mortgage. The First Claimant was needing to sell 19 St
Thomas Gardens and, in order to help him, the Defendant agreed to buy it but was
fortunate enough to have been able, with the First Claimant’s help, to achieve a
subsale to Mr Hussain, from which he made a good profit. The Defendant, whose
marital troubles were known to the First Claimant, at this time had gone to speak with
the First Claimant, who told him to divorce his wife. The First Claimant told him that,
if he wanted, he could marry the Second Claimant. Some time later, the First Claimant
wanted him to buy the Property and place it in the joint names of himself and the
Second Claimant and named the purchase price. In fact, the Defendant remained
married until several years later, when his wife petitioned for a divorce. The
Defendant said in cross-examination that he suggested joint ownership of the Property
with the Second Claimant. He denied offering to look after the Property in the First
Claimant’s absence in Pakistan or saying that it should be transferred into his name
because otherwise there was a risk than the tenants would not recognise his authority.
In short, he denied the First Claimant’s version of events in relation to the alleged
agreement.

27.  The Second Claimant had no knowledge of the agreement relied upon by the
Claimants. Her evidence was that in 1991 her father was selling all his properties. She
was aware that on paper she would own one-half of the Property with the Defendant
and would have a mortgage with him. Her father never explained to her why her name
had to go on the mortgage rather than that of her father himself, even though it would
have been easier for him to manage the Property than her. She denied being in any
way close to the Defendant and described as “rubbish” any talk of marriage. She was
in fact betrothed to her first cousin, Mr Qazi, in Pakistan and had been since
childhood. She married Mr Qazi on 9 November 1992 — one of the reasons why she
and her mother returned to Pakistan ahead of her father in 1992. The Second Claimant
is an intelligent lady and she was a truthful witness. So far as it goes, I accept her
evidence. However, it is clear to me that she was left very much in the dark by her
father about the events which lie at the core of this case. She was, as I have said, not
privy to the agreement upon which the Claimants now rely.

28.  Mr Ashraf also had no knowledge of the circumstances of any agreement
between the Claimant and the First Defendant.

29.  With regard to the evidence contained in the written statements of the persons
who did not give evidence, all made as I was told by Mr Skelly on various dates in
2006, they do not bear on the existence of the arrangement relied on by the Claimants.
To the extent that they refer to the Defendant having later said that he had no interest
in the Property, I attach virtually no weight to them, for the reasons 1 have already
given (albeit that Mr Qureshi and Mr Mirza were apparently abroad at the time of the
trial and so not available to give evidence, unlike Mr Hussain and Mr Rashid).

30.  The arrangement upon which the Claimants rely is inherently implausible, for
several reasons. There was no reason why the First Claimant should have needed the
Defendant’s services for the purpose of keeping an eye on the Property while he was
away in Pakistan. There was no reason, even if the Defendant’s services were
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required, why that should have involved the transfer to the Defendant of a half share
in the Property. Such a transfer would have been extremely foolish, as the First
Claimant was constrained to accept, and would not have been condoned by either the
First Claimant’s solicitors or his mortgage broker/financial adviser. Certainly the
solicitors should in those circumstances have advised the First Claimant to require the
Defendant to execute a deed of trust in his favour yet the First Claimant accepted that
no such document existed. There was no benefit to the Defendant in the arrangement
since on the Claimants’ case as and when his share in the Property came to be
transferred back, it would be for no consideration. He would not, for example, receive
any payment to reflect any enhancement in the value of the Property in the meantime
and he was not being paid for his services in looking after the Property. Also, an
outright transfer to the Defendant is more consistent with the First Claimant’s stated
intention to sell up upon his departure for Pakistan. I reject the First Claimant’s
evidence in cross-examination that he would have been happy to have been a
mortgagor of the Property to the building society. In the light of these matters and the
findings which I have made in relation to the First Claimant’s evidence concerning
Bentleys (paragraphs 4 and 7 above) and his attempt, without the Defendant’s
knowledge to effect a transfer of the Defendant’s interest to himself (paragraphs 12-14
above), I did not find the First Claimant’s evidence a satisfactory basis for concluding
that the arrangement relied upon was made. Had such an arrangement existed, I also
consider that the First Claimant would not have waited until 2002, as he accepted he
did, before pursuing the matter after the Defendant’s refusal to transfer his share in the
Property in the mid-1990s. I do not accept the First Claimant’s explanation for the
delay, namely that he was attempting to resolve the matter through mutual contacts
and that he was in Pakistan. That might explain some delay but it must soon have
been apparent that any such attempts had been unsuccessful and there would have
been nothing to prevent him returning from Pakistan to deal with the situation.

31.  There are two remaining and related aspects of the matter which require to be
considered: first, the fact that the Second Claimant became a co-owner of the
Property; and, second, the alleged “engagement” between the Defendant and the
Second Claimant.

32.  In a letter to the Defendant dated 17 July 2002 from solicitors then acting for
the First Claimant, it was stated that:

“ Our client was persuaded at a date prior to June 1991 by you that he
should transfer the property into the joint names of yourself and his daughter.
You explained to him that the tenants would not recognise your authority
unless your name was on the deeds. Our client agreed to this. He considered
you to be a family friend and he did not imagine that you would claim at any
stage to be beneficially entitled to the property or any part of it.”

It was the Defendant’s oral evidence too that the suggestion that the Property be
transferred into his and the Second Claimant’s joint names emanated from himself,
Where the Defendant and the First Claimant parted company on this aspect was in the
reason why that suggestion should have been made.






