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insolvency reforms

a better deal for smaller businesses?

Simon Williams

Commenting on the Enterprise
Bill the morning after it received
Royal Assent in November 2002
the Secretary of State for Trade and
Industry Secretary, Patricia Hewitt,
said:

0The Enterprise Act is good news for
business, consumers and the economy.
It will open up markets, increasing
competitive pressures. It will improve
consumer protection. It will give those
entrepreneurs who have failed honestly
a second chance and help ensure that
companies in difpculty do not go under
unnecessarily. Together these measures
will help promote an enterprise culture
and drive up productivity.6

Those sections of Part 10 of the
Enterprise Act 2002 (othe Acto)
which  concern  administration,
the abolition of Crown preference
and the powers of the trustee in

bankruptcy came into force on the
15th September 2003. The remainder
of Part 10, dealing with bankruptcy
in general, fees and insolvency
services accounts, becomes law on
the 1st April 2004.

This article will examine the new
provisions with a view to considering
whether smaller businesses will
indeed be better off under the new
regime.

Administration

There are pve main changes
to the administration procedure.
They relate to the purpose of
administration, means of entry into
administration, the powers of the
administrator, the time allowed
for an administration, and the
way in which an administration in
concluded.

Under section 8 of the Insolvency
Act 1986 (othe 1986 Acto) there were
four purposes of administration:
survival of the company, approval of
a voluntary arrangement, entry into
a section 425 compromise or scheme
of arrangement with the companyis
creditors, or the more advantageous
realisation of assets when compared
with a winding up of the company.

The Act replaces these with
one main purpose or objective,
rescuing the company as a going
concern. If this is not attainable,
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the administrator may, for example,
allow the company to trade on for
a while before selling it as a going
concern if this would achieve a better
result for the creditors as a whole
than would be likely if the company
were wound up. Only if neither of
these objectives is attainable can the
administrator realise property in
order to make a distribution to one or
more secured or preferential creditors
0 see paragraph 3 of the new Schedule
B1 to the 1986 Act inserted by section
248(2) of the Act.

Under the previous legislation the
administrator had to nominate which
of the four purposes he was going to

pnancial difpculty because it cannot
afford the fees needed to apply to
court for an administration order.
Not only does this procedure
obviate the need for a court hearing
but the appointment is dealt with
promptly. The only notice that need
be given by the holder of a qualifying
yoating charge is to the holders of
any prior Yyoating charge(s) who
will be required to consent to the
appointment or to make alternative
arrangements to appoint their own
administrator. This will enable the
holder of the most senior charge to
determine who is appointed. In cases
where even greater speed is essential,
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pursue. Under the Act he is required
to pursue the prst objective before
considering the second, and pnally
the third if neither the prst nor the
second is attainable.

In addition to entry into
administration pursuant to a court
order 8 the UKis version of Chapter
11 bankruptcy 8 the Act introduces
owithout court order6 appointments
of administrators by holders of
qualifying Yyoating charges (those
created after the 15th September
2003) and companies or directors
(paragraphs 14 to 34 of the new
Schedule B1). In these cases the
administrator is still an ofpcer of the
court and the relevant documents
are still pled with the court but the
appointment is effective from the
date and time that the notice is pled
at court.

This should allow for cheaper
corporate rescue procedures and stop
situations arising where, as at present,
a company may remain in perilous

the rules provide for the pling of
a notice of appointment during
times when the court is not open for
business.

Companies and directors will not
be able to appoint an administrator in
this way if there has been in force in
relation to the company a moratorium
under Schedule Al of the 1986 Act
within the previous twelve months
(paragraph 24 of the new Schedule
B1). This will prevent administration
being used as a quick and easy means
of holding off creditors whenever
funds are not immediately available
to pay them.

Once the administrator is
appointed the administration takes
the same course irrespective of the
means by which it was commenced.
The administrator is under the same
duty to act in the interests of all
creditors, not just to collect in the
debts for the secured creditor. To
further assist the unsecured creditors
there will be a special fund in which

20% of the distributable assets above
A10,000 will be earmarked for them.

The Act provides administrators
with the power to make distributions
(paragraph 65 of the new Schedule
B1). In cases where the administrator
has concluded that neither the prst
nor the second objective is attainable
he may realise assets and make
distributions to secured and/or
preferential creditors. He  will,
however, need the courtis permission
to distribute to unsecured creditors.

Administration used to be open-
ended. No longer. The Act introduces
an overall time limit of one year,
although this can be extended by
the consent of the creditors and/or
by the court (paragraph 76 of the
new Schedule B1). The administrator
is also required to do everything
as soon as reasonably practicable
and the time limits for getting his
proposals out to creditors, and for
holding the initial creditorsi meeting,
have been shortened to eight and ten
weeks respectively, although these
can also be extended with the consent
of the creditors and/or by the court
(paragraphs 49 and 51 of the new
Schedule B1).

Administrations used to end
with the company being moved
into another form of proceedings
(usually either a company voluntary
arrangement or a compulsory
liquidation). Under the  Act
(paragraphs 79-82 of the new Schedule
B1), upon the happening of specipc
events, the administration comes to
an end. The administrator may then,
upon registration of the relevant
notice by Companies House, move
the company from administration
straight into a creditorsi voluntary
liquidation (where there are assets to
be distributed to unsecured creditors)
or dissolve the company (where it
has no property left to distribute to
creditors) (paragraphs 83 and 84 of
the new Schedule B1).

Crown Preference
It has long been debated whether
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the existence of Crown preference
unfairly distorts the insolvency
process. By section 251 of the Act the
Crownis preferential right to recover
debts due to the Inland Revenue, and
to Customs and Excise and social
security contributions ahead of other
creditors is abolished. This should

bring real benepts to unsecured
creditors, particularly smaller
businesses.
Bankruptcy

The Act provides a more modern
bankruptcy regime which should
encourage smaller businesses and
provide a fresh start to those who
have failed through no fault of their
own. At the same time it should
provide effective protection against
those bankrupts who abuse their
creditors and those unfortunate
enough to have to deal with them.

Section 256 of the Act inserts a
new section 279 into the 1986 Act
under which those who have failed
through no fault of their own and
who co-operate with the Ofpcial
Receiver will be discharged from their
debts and released from restrictions
after a maximum of twelve months.
If before the end of that period the
Ofpcial Receiver ples with the court
a notice stating that investigation

of the conduct and affairs of the
bankrupt under section 289 of the
1986 Act is unnecessary or concluded,
the bankrupt is discharged when the

notice is pled.
The Act introduces a new
Bankruptcy  Restrictions  Order

regime. The minority of bankrupts
who have abused their creditors
and the public will face restrictions
for between two and pfteen years
depending on the nature of their
conduct (paragraph 4 of Schedule 4A
to the 1986 Act inserted by section 257
of the Act).

Many of the irrelevant and
outdated restrictions currently in force
will be removed. For example, the
offences under sections 361 and 362
of the 1986 Act (failure to keep proper
accounting records and gambling and
speculation) will, pursuant to section
263 of the Act, cease to have effect.
The intention is to reduce the stigma
of bankruptcy.

Powers of the Trustee in Bankruptcy

By section 261 the Act limits the
period in which the trustee may deal
with an interest in the bankruptis
(or former bankruptis) home to
three years in most cases. The three
year period does not run against
a bankrupt who hides his interest

from the trustee. On the other hand,
pursuant to section 262, the powers
of the trustee are extended to permit
him to bring proceedings, with the
sanction of the court, under sections
339, 340 and 423 of the 1986 Act
(applying to the court to set aside
dispositions at an undervalue and
preferences).

Insolvency Services Account and
Fees
ReformstothelnsolvencyServices
Account will mean that creditors,
including many smaller businesses,
will receive the maximum possible
investment return. For example,
the Secretary of State will be able to
set the rate of interest on sums paid
into the Account. The simpliped fee
structure introduced by section 270
of the Act should bring increased
transparency and simplicity.

Conclusion

Arguably there is much in
the provisions coming into force
now and next spring to provide
encouragement to smaller
businesses. Whether one can go so
far as to say that those provisions
will help to promote an enterprise
culture and drive up productivity
remains to be seen. A

discrimination on the grounds of
disability: changes to the DDA

part 1 —the present law and the new concept of direct discrimination

James Stuart

Introduction

Two years ago, the Government
commented that it believed that the
UK would have relatively little to
do in order to comply with the EU
Framework Employment Directive
(2000/78/EC) (othe Directived) in

relation to disability discrimination,
because by then the UK had already
enacted the Disability Discrimination
Act 1995 (0the DDAG). The DDA
arguably gives greater protection
against  disability  discrimination
than the Directive. But, amid the May
2003 round of statutory instruments,
which seek to implement the
Directive and the EU Race Relations

Directive, the Government has taken
the opportunity to overhaul the DDA.
By the Disability Discrimination
Act 1995 (Amendment) Regulations
2003 SI 2003/1673 (0the Regulationsd)
the DDA is entirely amended, both
in substance and format. From 1%
October 2004 any reference to the
original DDA in its unamended
form will be unhelpful (in that many
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retained relevant provisions appear
in differently numbered sections
now) and yawed (in that some of
the basic rules are now changed).
Part 1 of this Article deals with the
introduction of Direct Discrimination
and the removal of the justipcation

any ambiguity or difpcult issue of
interpretation arises. The altered burden
of proof will apply in relation to all
complaints presented to an employment
tribunal which are determined after
1st October 2004, whether they were
presented before or after that date. Since
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defence in certain cases. Part 2, in the
next edition of this Bulletin, will cover
the remaining issues.

Effective Commencement & Prepare
Your Clients Now!

Although the Regulations come
into force on 1% October 2004, it will
be important for employers and their
legal advisers to have the amendments
to the DDA prmly in mind before then.
The Disability Rights Commission
has recently published a new Draft
Code of Practice for Employment and
Occupation which is based upon the
amended version of the Act pursuant
to the Regulations. This Draft Code will
be amended following the consultation
process but thereafter will have effect
and is likely to form the basis of many
Employment Tribunalsi interpretation
of the amended provisions. Reference
should be made to the Code where

tribunal hearings can take many months
to come on for hearing (especially more
complex cases where the time estimate
is greater than one day) and since
disability discrimination cases tend to
involve relatively extended procedural
stages (including DDA questionnaires,
pre-trial reviews etc), it is conceivable
that acts of disability discrimination
occurring now may fall to be considered
(at a hearing after 1.10.04) on the basis of
the amended burden of proof.

The repeal of the small businesses
exemption (for employers with less
than 15 employees) will, for example,
have a potentially dramatic effect. Small
businesses who have been advised, to
date, that the disability discrimination
regime simply does not apply to them,
may have much catching up to do in a
relatively short period of time.

PRINCIPLES OF CURRENT LAW ON
DISABILITY DISCRIM INATION

A disabled person is a person who
has a disability as depned by the DDA.
A person has a disability if he or she has
a physical or mental impairment which
has a substantial and long-term adverse
impact on his or her ability to carry out
normal day-to-day activities'. These
three key issues (which have formed
the basis of much of the case law on the
DDA to date) set out in Part | of the Act,
are left largely untouched by the 2003
Regulations.

It is unlawful for an employer to
discriminate against a disabled person
in the peld of employment, including
refusal to offer employment or the
terms on which employment takes place
or dismissal. It has been held that the
prohibition does not presently apply to
acts which arise after the relationship of
employment has ceased to exist: Jones dv-
3M Healthcare Ltd [2002] ICR 341. There
are two types of discrimination: less
favourable treatment for a reason which
relates to a disabled personis disability
(s. 5(1)) and failure to comply with a
duty? to make reasonable adjustment
(s. 5(2)). Both concepts are subject to the
proviso that an employer may show
ojustipcation6 as a defence. Justipcation
requires a reason which is material to
the circumstances and substantial®* and
is a very different concept to the idea
of objective justipcation as used in the
other discrimination statutes. These
concepts (set out in Part 1l of the Act)
are completely revamped by the new
Regulations.

! Further claripcation as to the meaning
of disability for the purpose of the DDA
can be found in Schedule 1 to the DDA,
the Disability Discrimination (Meaning
of Disability) Regulations 1996 SI 1996/
1455, the Code of Practice issued by the
Secretary of State and the Guidance
also issued by the Secretary of State.

2 The duty being imposed by s.6 of the
DDA

8 S.5(3)&(4)

4 The leading case being Jones v Post
Ofpce [2001] IRLR 384
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At present, s. 5(1) discrimination
occurs where an employer, for a
reason which relates to a disabled
personis  disability, treats that
disabled person less favourably than
he treats or would treat others to
whom the reason does not or would
not apply, and the employer cannot
show this treatment was justiped. The
focus is on othe reasoné (which must
be orelatedé to the disability) and not
directly upon the disability itself.
The comparator must be someone
to whom the reason does not apply
rather than someone who suffers
from the same reason but for a non-
disability cause: Clark dv- TDG Ltd (t/a
Novacold) [1999] IRLR 318 CA.

Section  5(2) discrimination
presently occurs where an employer
fails to comply with a duty imposed
upon him by s. 6 (a duty to make
reasonable adjustment in relation
to arrangements which place the
disabled person at a substantial
disadvantage  compared  with
the non-disabled) in relation to
a disabled person and he cannot
show that his failure to comply is
justified. The employer must take
such steps as it is reasonable, in
all the circumstances, for him to
take to prevent the arrangements
having the effect of substantially
disadvantagingthe disabled person.
S. 6(3) sets out a non-exhaustive
list of examples of steps which
an employer may have to take
depending upon the circumstances
of the case, and s. 6(4) provides
a similar non-exhaustive list of
considerations to be taken into
account when determining what is
oreasonable.6. The duty under s.6 is
not a free-standing duty giving rise
to any action for breach in itself, but
is simply a part of the definition of
s. 5(2) discrimination.

The employment provisions of
the DDA apply toemployees (where
employment includes a contract
of service or apprenticeship, or
a contract personally to do any
work®) and contract workers®

and to membership of trade
organisations’. But at present there
are a number of specific exclusions
including police officers®, prison
officers® and firefighters®. There is
also a blanket exclusion in respect
of small employers who employ
less than 15 employees!. Again,
these ambit provisions are very
substantially amended by the new
Regulations.

The burden of proof rests upon
the employee to show that he or she
suffers from a disability and that

CHANGES TO THE LAW UNDER
THE 2003 REGULATIONS

The Depnition of oDiscrimination,0
oDirect Discriminationd and
Justipcation
This is the most fundamental and
far reaching amendment made by the
2003 Regulations. The existing two
types of discrimination are retained
but:
1 A third type of discrimination
0 oDirect Discrimination6 is now
added;
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prima facie discrimination has taken
place. The employer has the burden
of establishing justipcation. There
is a questionnaire procedure (as in
other discrimination legislation) and
a failure to respond by an employer
may lead a tribunal to draw
adverse inferences. If the employer
has published an advertisement
which, by its terms, indicates or
might reasonably be understood
to indicate that any application
would or might be determined
by reference to disability or the
employeris reluctance to make s.
6 adjustments, then by s. 11 there
may be an assumption (unless the
contrary is shown by the employer)
that the reason for not offering the
employment was related to the
complainantls  disability. There
is, however, no free-standing
prohibition on such advertisements.
The burden of proof provisions
are (in common with the other
discrimination regulations being
brought in at this time relating to
religion and sexual orientation)
changed by the new Regulations.

1 There is no justipcation defence
available to such Direct
Discrimination;

1 Thejustipcation defence is removed
altogether in relation to failure
to make reasonable adjustment
discrimination; and

1 The justipcation defence relating
to Less Favourable Treatment
is also limited, in that any such
treatment which also amounts to
Direct Discrimination cannot be
justiped even if it is material and
substantial.

Section 3A of the DDA as amended
is set out in the box overleaf.

The direct discrimination provision
plainly brings the law relating to
disability  discrimination in line

S. 68

S. 12

S. 13

& S.64(1)(b)
S. 64(5)(b)
S. 64(5)(c)
S. 7(1) and Disability Discrimination

10
11

(Exemption for Small
Order 1998 Sl 1998/2618.

Employers)
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Section 3A DDA, as amended

with the current law for sex and
race discrimination, as required by
the Directive. It might be thought
unlikely that a tribunal will ever
be able to pnd that a sophisticated
employer or prospective employer
has discriminated on the ground of
disability (rather than for a reason
relating to the disability). But, just
as few employers will ever admit or
display open prejudice on grounds
of race or sex, experience of such
cases proves that Tribunals will not
necessarily take at face value an
employeris explanation that he has
taken a certain step not because of
some general prejudice against the
disabled but because of some related
reason (which he goes on to seek to
justify). It remains to be seen how
many direct disability discrimination
cases are proved at trial but initially
at least there are likely to be many
which arise by reason of the less
sophisticated employeris ignorance.
Small businesses may be caught out
by thinking that they are not bound
by the regime. Untrained managers
may comment or note in writing
that a certain disabled applicant is
unsuitable merely by reason of the
disability (without considering the

detail or effect of that disability).

As in race and sex discrimination,
over time, employers are likely to
become more aware of the need to take
care that no such unthinking prejudice
is occurring. Then pndings of direct
discrimination may become rarer, but
the Government and the Directiveis
aim of changing attitudes towards
the disabled will have been achieved.
Because there is no justipcation defence
to direct disability discrimination,
applicants are likely to make an
allegation of direct discrimination
at the forefront of their complaint,
backed up with an alternative claim
based on less favourable treatment
for a disability-related reason and/or
a failure to comply with the duty to
make an adjustment.

The amended Act now contains the
express provision for identipcation of
the relevant comparator in a s. 3A(5)
case, namely a person not having the
particular disability which the disabled
person in question has (i.e. either a
non-disabled person or a person with
another disability) whose relevant
circumstances (including abilities)
are the same as the disabled person.
There is obviously ground for dispute
(and judicial interpretation) as to what

are the oOrelevant circumstanceso.
But the key point is to note that this
comparator is different to the s. 3A(1)
discrimination test, where the focus
remains on the comparison with a
person to whom the disability related
reason does not apply.

The removal of the employers
ojustipcationé defence in cases of
failing to make a reasonable adjustment
will be a welcome simplipcation for
advisers who have had to grapple
with the inconsistency of the existing
regime. The Directive and the pre-
existing Act required an adjustment
to be made if it was reasonable to
make it. A positive duty was placed
on employers to take such steps as it
was reasonable for them to make. But
the old s. 5(2) envisaged the employer
being able to argue that his failure to
comply with that duty was ojustipedé.
How could a failure to take a step
which was reasonable to take ever be
justiped? Alternatively, how could it
ever be reasonably necessary to take a
step which the employer could show
he was justiped in not taking? The
Government has opted to remove the
difpculty in a manner widening the
protection given to the disabled (as
required by the Directive). A
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without prejudice

the effect ofthe CPR, the Human Rights Act and recent case law

David di Mambro

Without prejudice communications:
meaning of owithout prejudiced

The Glossary to the CPR describes
but does not depne the phrase
owithout prejudice6; it simply states
that:

ONegotiations with a view to a
settlement are usually conducted
owithout prejudiceé which means that
the circumstances in which the content of
those negotiations may be revealed to the
court are very restrictedo.

Accordingly, that phrase continues
to have the meaning which has been
given to it by the courts.

It has long been established that
the words owithout prejudiceé mean
owithout prejudice to the maker of
any offer if the offer is not accepted6
Walker v Wilsher (1889) 23 QBD 335; 58
LJQB 501 (see Lindley LJ). If an item
of correspondence is simply marked
owithout prejudiceé then 06 in the
absence of any qualifying words in
that document & not only the party
to whom the letter is addressed but
the maker of the offer himself will
not generally be entitled to refer to
the document even on the question
of costs. The rule applies not only
to correspondence (of whatever
form) but to communications of any
description and to conversations
which either are expressed to be or
which by implication take place in
a owithout prejudiced situation (see
below: 0When negotiations are to be
treated as without prejudiced). The
maker of an offer may, however,
reserve the right to refer (generally
on the question of costs) to any offer
which he has made (a 0Calderbank
offerd; see: Calderbank v Calderbank
[1976] Fam 93). A phrase as simple as
owithout prejudice save as to costso is
sufpcient for this purpose.

Without prejudice offers and CPR
Part 36

If the offer is an offer which fulpls
the requirements of CPR Part 36 (0a
Part 36 offerd) then that offer owill
be treated as Owithout prejudice
save as to costsd (CPR 36.19(1)). The
use which may be made of a Part 36
offer in the proceedings in which it
is made is regulated by CPR Part 36
(see, in particular, CPR 36.19). The use
of that Part 36 offer in subsequent or
other proceedings (I suggest) will be
governed by the general principles
applicable to the use of owithout
prejudiced offers in subsequent or
other proceedings (see oOextent of
exclusiond below).

Without prejudice communications:
rationale for the rule

The rule rests, at least in part, upon
public policy and in part upon an
implied contract between the parties.
The underlying policy is that parties
should be encouraged to settle their
disputes without resort to litigation
and should not be discouraged by
the knowledge that anything that is
said in the course of such negotiations
(including the failure to reply to an
offer as much as an actual reply)
may be used to their prejudice in
the course of the proceedings: see
the speech of Lord Grifpths in Rush
& Tompkins v Greater London Council
[1989] 1 AC 1280, 1299 and see Muller
v Linsley & Mortimer (1994) 139 S.J.L.B.
43, Hoffmann LJ.

Considerable  emphasis  was
recently laid upon the oimplied
contractd6 aspect of the rule in
Prudential Assurance Co Ltd v Prudential
Insurance Co of America [2003] EWCA
Civ 1154 (Schiemann, Chadwick and
Jonathan Parker LJJ) in which it was
held that the éwithout prejudicei rule,
in so far as it was based on public
policy, had evolved in response to the
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need to balance two different public
interests: promoting settlements and
the interest in full disclosure between
parties to litigation. A restraint on the
use of fwithout prejudicei material
on the basis of an implied contract
would require a pnding that the
parties agreed, or had to have been
taken to agree, that communications
in the course of negotiation would not
be used in the litigation then current
or any subsequent litigation. In the
instant case, the Vice Chancellor
had been entitled to treat as a matter
of signipcance, in the context of a
supposed agreement, that at no stage
had the caption dwithout prejudiced
been added to any correspondence
and to have concluded that there
was no implied agreement between
the parties that the correspondence
would fall within the odwithout
prejudicei rule.

When negotiations are to be treated
as without prejudice

The rule is not, however,
dependent upon the use of the words
owithout prejudiceo:

0The rule applies to exclude all
negotiations  genuinely  aimed at
settlement whether oral or in writing
from being given in evidence. A
competent solicitor will always head any
negotiating  correspondence  Owithout
prejudiced to make clear beyond doubt
that in the event of the negotiations being
unsuccessful they are not to be referred
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to at the subsequent trial. However, the
application of the rule is not dependent
upon the use of the phrase owithout
prejudiced and if it is clear from the
surrounding circumstances that the
parties were seeking to compromise the
action, evidence of the content of those
negotiations will, as a general rule, not
be admissible at the trial and cannot be
used to establish an admission or partial
admissioné . the question has to be looked
at more broadly and resolved by balancing
two different public interests namely the
public interest in promoting settlements
and the public interest in full discovery
between parties to litigation6: Lord
Grifpths in Rush & Tompkins v Greater
London Council [1989] 1 AC 1280, 1299
quoting and approving Oliver L.J. in
Cutts v Head [1984] Ch.290, 306.

Documents marked oOwithout
prejudice6 which form part of
negotiations are, prima facie,

privileged, even though they do not
themselves contain an offer. On the
other hand, marking a document
owithout prejudice6 does not
conclusively or automatically render
it privileged: Buckinghamshire County
Council v Moran [1990] Ch 623, [1989]
2 All ER 225, CA; Chocoladefabriken
Lindt and Sprungli AG v Nestl@ Co Ltd
[1978] RPC 287, and the court may
examine the document in order to
determine its nature: South Shropshire
District Council v Amos [1987] 1 All ER
340, [1986] 1 WLR 1271, CA. A letter
containing an offer to settle an action
is not privileged, without more,
unless it contains part of continuing
negotiations; consequently, such a
letter written after earlier negotiations
have concluded and come to nothing
is not privileged: Dixon Stores Group
Ltd v Thames Television plc [1993] 1
All ER 349. Where negotiations start
on a without prejudice basis, it is
incumbent on the party who seeks to
change the basis of such negotiations
to spell out the change with clarity:
Cheddar Valley Engineering Ltd v
Chaddlewood Homes Ltd [1992] 4 All
ER 942, [1992] 1 WLR 820. Letters
asserting claims under insurance

policies and holding letters written
in reply are not normally protected
by privilege since there is not, at
that stage, an extant dispute to form
the basis of negotiations: Standrin
v Yenton Minster Homes Ltd (1991)
Times, 22 July, CA.

Extent of the exclusion

In general, the dwithout prejudiced
rule makes inadmissible in any
subsequent litigation (connected with
the same subject matter) proof of any
admissions made with a genuine
intention of reaching a settlement and
this applies equally to negotiations
with a different party within the
same litigation whether or not such
settlement was in fact achieved:
Rush & Tompkins Ltd v Greater London
Council [1989] AC 1280, [1988] 3
All ER 737, HL. In David Instance v
Denny Bros Printing Ltd [2000] FSR
869, for example, Lloyd J granted an
injunction to restrain the defendant
from deploying in subsequent
proceedings in the US documents
subject to the dwithout prejudiced rule
in England.

Without  prejudice  documents:
entirety of document generally
inadmissible.

The protection will
extend to the entirety of
communication, since to:

odissect out identipable admissions
and withhold protection from the rest of
without prejudice communications (except
for a special reason) would not only create
huge practical difpculties but would be
contrary to the underlying objection of
giving protection to the parties é the
protection of admissions against interest
is the most important practical effect of
the rule & Parties cannot speak freely
at a without prejudice meeting if they
must constantly monitor every sentence,
with lawyers or patent agents sitting at
their shoulders as minders6: Unilever
plc v Procter and Gamble [2000] FSR
344 CA, Robert Walker LJ at page 357
(with whom Simon Brown LJ and
Wilson J agreed) (see also the speech

generally
the

of Lord Grifpths in Rush & Tompkins
v Greater London Council [1989] 1
AC at page 1300).

Without prejudice: exceptions to the
rule

The owithout prejudiced rule is
subject to exceptions. A number of
them were enumerated by Robert
Walker LJ in Unilever plc v Procter and
Gamble [2000] FSR 344 at pp.353/4.
They are, in summary:
(1) When the issue is whether without

prejudice communications
have resulted in a concluded
compromise agreement, those

communications are admissible.
Tomlin v Standard Telephones and
Cables Ltd [1969] 3 All ER 201,
[1969] 1 WLR 1378 CA.

(2) Evidence of the negotiations
is admissible to show that an
agreement apparently concluded
between the parties during the
negotiations should be set aside on
the ground of misrepresentation,
fraud or undue inyuence (see
for example: Underwood v Cox
(1912) 4 DLR 66 (a decision from
Ontario)).

(3) Even if there is no concluded
compromise, a clear statement
which is made by one party to
negotiations, and on which the
other party is intended to act and
does in fact act, may be admissible
as giving rise to an estoppel:
Hodgkinson & Corby Ltd v Wards
Mobility Services Ltd [1997] FSR
178, 191, Neuberger J; his view
on that point was accepted by the
Court of Appeal.

(4) Apart  from any concluded
contract or estoppel, one party
may be allowed to give evidence
of what the other said or wrote
in without prejudice negotiations
if the exclusion of the evidence
would act as a cloak for perjury,
blackmail or other éunambiguous
improprietyd although this
exception should be applied only
in the clearest cases of abuse
of a privileged occasion (Foster
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v Friedland and Fazil-Alizadeh v
Nikbin, (1993) CAT 205, (1993)
Times, 19 March, CA);

(5) Evidence of negotiations
may be given (for instance,
on an application to strike
out proceedings for want of
prosecution) in order to explain
delay or apparent acquiescence;

(6) Letters marked owithout
prejudice6 are not privileged
in proceedings in negligence

against the solicitor who wrote
them: Muller v Linsley & Mortimer
(1994) 139 Sol Jo LB 43 (a decision
on disclosure as opposed to
admissibility);

(7) An offer expressly made twithout
prejudice except as to costsi
(recognised in Cutts -v- Head [1984]
Ch 290 CA and Rush & Tompkins
Ltd v Greater London Council [1989]
AC 1280, [1988] 3 All ER 737, HL).

A further exception arises where

owithout prejudice6é correspondence

is put in evidence by one party, in
support of an interim application; the
other party may rely on that evidence
at the trial: Somatra Ltd v Sinclair Roche
& Temperley (a prm) [2000] 1 WLR
2453, CA.

Effect of Human Rights Act 1998 on
the owithout prejudiced rule.

Article 10 ECHR confers on
everyone the right to freedom of
expression, including the right oto
receive and impart information
and ideas without interference by
public authority and regardless of
frontiersd. That right is subject to such
restrictions as are prescribed by law
and are necessary in a democratic
society for the protection of the rights
of others. Prima facie, the art. 10 right
is engaged by the dwithout prejudiced
rule but justiped by the public
interests which underlie it; there is a
need to apply the éwithout prejudiced
rule with restraint and only in cases to

which the public interests underlying
the rule are plainly applicable. The
same point arises in relation to s. 12
of the Human Rights Act 1998: by
s. 12 (4) the court is enjoined to pay
oparticular regardé to the importance
of the Convention right of freedom
of expression. Whilst this does not
require the court to do more than
give such right specipc and separate
consideration (Ashdown v Telegraph
Group [2001] 2 WLR 967, 980), it
too emphasises the importance of
conpning the dwithout prejudiced
rule to its proper scope bounded by
the public interest considerations:
Sir Andrew Morritt V-C in Prudential
Assurance Co Ltd v Prudential Insurance
Co of America [2002] EWHC 2809 (Ch),
[2002] All ER (D) 337 (Dec) at paras
27 and 28; afprmed in the Court of
Appeal [2003] EWCA Civ 1154 [2002]
All ER (D) 337 (Dec) but without
discussion of the Human Rights Act
considerations. A

holiday blues

the practical problems of presenting and defending mass holiday and

travel claims

Richard Colbey & Adam Walker

Few areas of life give rise to
more potential litigation than travel.
Leaving aside the (thankfully rare)
cases of serious accidents, airlines,
tour operators and railways all break
contracts on a routine basis. A culture
has, virtually of necessity, emerged
which by and large allows them to
get away with it. Were everyone
whose yight or train was delayed by
a couple of hours, or whose hotel was
a little noisier than expected, to sue,
the useful services provided by these
industries would become virtually
impossible to provide.

The industry approach to claims
What is normally an
understandably indulgent attitude by
the public is ruthlessly exploited by
the industry in an attempt to escape
the consequences of its failings. In
spring this year Ryanair cancelled
hundreds of yights after taking over
its KLM owned competitor, Buzz.
Initially compensation was to be
restricted to a return of the fare paid,
and then only after going through
airline imposed procedural hoops. In
summer, British Airways passengers
suffered severe disruption after BA
staff were driven to strike over a
clocking on dispute, which seemed
to any outsider to be of the utmost

triviality. Again, the initial reaction
was to announce that compensation
would be limited to levels which
appeared far less than a court would
award. In between, Thai Airways
made a remarkably generous internet
fare offer which was withdrawn after
people had accepted it. Tour operators
are equally intransigent in dealing
with claims from genuinely awful
holidays. As long ago as 1960, Spanish
Holiday Tours refused to compensate
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a couple who had to spend their
wedding night on a park bench. A
court eventually awarded them A25
(now worth about A366). Excuses
and, perhaps, vouchers rather than
realistic compensation will be offered
to the vast majority whose complaints
arise out of holidays, even genuinely
awful ones.

by the conditions that appear or
are referred to when the ticket is
printed out.

Incorporated or not, the
statutory provisions, which 1 shall
not examine in detail here, will
result in most exemption clauses
being void. They are subject to a
test of reasonableness under the
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Standard terms and conditions

A typical response to a demand
for compensation, is for the company
to point to its standard terms and
conditions, which often, following
the IATA model, will purport to
allow ittocancel, vary, consolidate or
delay yights at will. The experienced
practitioner should instantly riposte
by questioning whether the terms
were incorporated at all, and if so
whether they can survive the rigours
of the overlapping Unfair Contract
Terms Act 1977 and Unfair Terms
in Consumer Contract Regulations
1999 .

Incorporation will invariably
be achieved in internet bookings
as agreement to the terms is
required before the booking can be
made. With telephone bookings,
incorporation rarely takes place,
though some businesses will use
the immensely irritating, though
legally effective, device of a
recorded message at the beginning
of all calls saying bookings are
subject to standard terms, details of
which are available on request. On
basic Thornton v Shoe Lane Parking
[1971] 2 QB 163 principles, a person
who buys a rail ticket by putting
money in a machine is not bound

1977 Act and fairness under the
1999 Regulations. In most cases
the two tests achieve practically
identical results. Under the Act, and
probably the Regulations as well,
the clause must be looked at in the
circumstances that existed when
the contract was made, not when a
contract was breached (see Stewart
Gill v Horatio Myer & Co [1992] 2
All ER 257). This means that it will
not avail an airline that wishes to
rely on a blanket, twe can do what
we likej clause, to say that it was
reasonable to cancel yights at short
notice because, for instance, aircraft
had developed unexpected technical
problems.

Airlines rarely continue to rely
on blanket exemption clauses after
lawyers became involved on the
part of customers. A decision, even
at district judge level, that specipc
terms are invalid may attract
publicity which could render the
terms useless as a bluff in future.
Standard terms can thus be regarded
as little more than a tactical device to
deter customers, who are presumed
ignorant of the law, from pursuing
claims. Were airlines serious about
relying on them in litigation they
would depart from the broad

brush approach currently used, in
favour of carefully tailored clauses
covering situations where it could
be reasonable to breach, or more
strictly alter, a contract.

The Package Holiday Regulations

Tour operators when faced
with claims still occasionally try
to wash their hands of the matter
by blaming it on the charter line of
the foreign hotelier or even their
own fself-employedd guides. This is
one step further down the ladder of
credibility than reliance on standard
terms.

Regulation 15 of the Package
Travel,Package Holiday and Package
Tour Regulations 1992 (SI 1992/
3288) imposes responsibility for the
proper performance of the contract
on the party providing the package
holiday irrespective of whether it
was to be performed by that party
or someone else. Regulation 15
does not assist in establishing what
constitutes improper performance.
That depends on the terms of the
contract. Essentially, the Regulation
does no more than to provide a
statutory right to damages for
breach of contract and if the term
relied upon is not absolute and
rather requires the operator to take
only reasonable skill and care, then
fault must be established (see Hone
v Going Places Leisure Travel Limited
[2001] EWCA Civ 947, CA).

Tour operators have also
successfully argued at prst instance
that the 1992 Regulations have no
application at all in situations where
package holidays are purchased in
the United Kingdom but where the
breach complained of relates to an
excursion purchased at the resort,
often during the thoughtful tour
operatoris O0Welcome Meetingd.
One successful response to this
line of argument has been to point
to pre-contractual representations
detailing available activities/
excursions made in brochures relied
upon at the time of purchase in the

Lamb Chambers commercial bulletin online edition November 2003

10



United Kingdom.

The need for
prospective actions

Holiday and travel claims are
often not an attractive form of
litigation for lawyers or clients
because the costs may be quite
disproportionate to the amount that
can be recovered. It is a rare case
where, in the absence of personal
injuries, a claim will even exceed
the small claims limit of A5,000. A
colourful example of such a case
was the claim by Janet Keppel-
Palmer against Royal Westmoreland
Villas, decided by Mr Justice Gage,
on 13 June 2003 (reported in the
news sections of the Times and the
Guardian next day). He awarded her
A25,000 plus interest after accepting
that the villa she had rented in
Barbados over the Millennium for
A88,000 had fallen substantially
short of the advertised quality. The
awarded was based on the villa
falling 25% short of the quality it
should have been, hence A22,000
plus A3,000 compensation for loss of
enjoyment.

However it is rare for just one
person or family to be affected by
the events that give rise to a holiday
claim. Once a substantial number of
claims can be made, whether in a
single action, consolidated actions,
or, in the largest of cases, under a
CPR Part 19 Group Litigation Order,
the claim is unlikely to be allocated
to the small claims track.

Occasionally an organised
would-be claimant will walk into a
solicitorsi ofpce with the names of
several other victims of a cancelled
yight or disastrous holiday. Where
the potential client list is not ready
made in this way, the solicitor may
pbnd he has to resort to the media
to generate other claims to make
the action worthwhile. If the yight
was from a regional airport, the
local press and radio may well be
interested in the story. It should
not be beyond the wit of a lawyer to

publicity  for

write a press release emphasising the
human misery caused by whatever
is complained of and saying that the
solicitor intends mounting an action
on behalf of those who suffered. A
telephone call to the news editor
may well achieve the same effect.

Where something really serious
has gone wrong or the failing has
become national news, such as
British Airwaysi recent problems,
the national press may well be
interested in a solicitords attempts to
obtain redress.

The funding of holiday claims

The downside of generating a
large client base in this way is that
almost inevitably the litigation will
have to be conducted on a CFA
basis. Public funding is unlikely
to be available even for those who
meet the means requirement. While
the client motivated enough to seek
out a solicitor may be willing to
fund an action, those who respond
to media stories are likely to be less
enthusiastic, particularly if asked to
pay costs that could be not far short
of what they could hope to recover
at the end of the case.

Quantifying claims

Such claims are most likely to
arise out of mass cancellations. Even
if they accept any liability at all,
most airlinesi and tour operatorsj
standard terms allow them to
cancel yights or holidays with no
or minimal compensation beyond
a refund of monies paid. However
most travellers will have made
arrangements contingent upon the
operators performing its contract.
Where it is an airline that defaults,
accommodation and car hire may
have been booked, with a resulting
loss of deposits. Such losses may be
smaller in relation to a package tour,
but many holiday-makers will have
arranged their working life around
the trip. The self-employed will have
kept their diaries free, the employed
may have committed themselves to

a period of annual leave that cannot
be moved. On the face of it, the
liability will extend to, at the very
least, the cost of obtaining a similar
holiday with another operator.
Standard terms are unlikely to deter
courts from awarding compensation
for these amounts.

Insurance

Most airlines facing compensation
claims try to muddy the waters
by telling the customer to claim
from their own insurers. Many
travel policies do provide for some
payments if, for instance, a holiday
is delayed. Where the pay-out is in
relation to a specipc pecuniary loss
then a deduction from damages may
be justiped. On the other hand where
it is an arbitrary sum to compensate
for disappointment, it is likely that
the courts will treat it as analogous to
a personal accident insurance policy.
These cannot be deducted from
personal injury claims largely on
the basis that the policy was bought
for the benept of the insured not for
someone who might prospectively
become liable to him (Parry v Cleaver
[1970] 1 AC 1). A
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