
Employment: Extending Time under the Just and Equitable Jurisdiction: Dowokpor v 

Ministry of Justice UKEAT/0156/17/LA, 23 March 2018  

Barbara Zeitler 

The EAT (Slade J) held the Employment Tribunal erred in deciding that it was not just and equitable 
to extend the three-month time for bringing a claim under the Part-time Works (Prevention of Less 
Favourable) Treatment Regulations 2000.  

The Claimant was a part-time, fee-paid judge in what is now called the Social Entitlement Chamber of 
the First-Tier Tribunal, where he heard Child Support, Disability and Incapacity Appeals.  He retired 
in 2007.  In 2011 he was alerted to the fee-paid judicial pensions litigation in O’Brien v Ministry of 
Justice (‘the O’Brien litigation’).  Having received unfavourable advice from his solicitors, who told 
him that his claim was out of time (but who did not refer him to the just and equitable jurisdiction), 
the Claimant did not present a claim.  In 2013, having received more favourable advice from his 
solicitors, the Claimant commenced proceedings.  

The Employment Tribunal (‘ET’), relying in large part on its previous judgment in Miller v Ministry of 
Justice, dismissed his application for an extension of time.    

The EAT allowed all three grounds of appeal, holding, firstly, that the ET erred in failing to consider 
on the facts whether the Claimant’s ignorance of his right as a part-time judge to bring a claim for a 
pro rata pension given to full-time judge until he was alerted to the O’Brien litigation, was reasonable 
and what weight should be given to that ignorance. Further, the EAT held that the ET, who took the 
view that the Claimant’s solicitors had not been negligent, erred by not taking into account that their 
advice was unqualified and contained no reference to a possible extension of time.  The EAT had 
failed to consider whether the solicitors’ unqualified advice provided a reasonable excuse for the 
Claimant not to bring proceedings until his solicitors changed their position.  Finally, the EAT held 
that the ET erred in relying on Miller v Ministry Justice, when there were material differences between 
the Claimant’s case and the cases considered in Miller.  

The matter was remitted to a differently constituted Employment Tribunal.  

Barbara Zeitler, instructed by the Bar Pro Bono Unit, represented Mr Dowokpor 

 

Servie by electronic means: Get the Party started 
 

Derek Kerr 

The Court of Appeal has exploded the commonly held view that a party must consent to service by 
electronic means of a notice or document under the Party Wall etc Act 1996 (PWA 1996).  In Knight v 
Goulandris [2018] EWCA Civ 237 it held that the list of methods by which notices or documents can 
be served provided in section 15 PWA 1996 is permissive not exhaustive.   
 
Section 15 PWA 1996 lists the means by which any notice or other document required or authorised 
to be served under PWA 1996 “may” be served.  As originally enacted, the list did not include service 
by email.  So by Order effective from 6 April 2016 (the 2016 Order) s.15(1A)-(1C) PWA 1996 was 
inserted to provide that a notice or document “may also be served” by electronic means but only if (i) 
the recipient has stated a willingness to receive the notice or document by such means, (ii) that 
statement has not been withdrawn and (iii) the recipient has specified an electronic address. 
 
The court expressed no view on whether the 2016 Order was ultra vires or based on a misapprehension 
about the limit of section 15 PWA 1996.  It held that the word “may” is explicable by reference to the 
choice which section 15 gives between alternative methods of service.  But the list provided in section 
15 is not the last word on the means of service. 



Doubtless the Party Wall surveyor community will welcome the convenience and cost saving which 
service by email provides.  However, as the court acknowledged, the listed methods of service in 
section 15 PWA 1996 assist a serving party by presuming that the document has been served, even if 
the intended recipient refuses to accept it or (in cases of service by post) he never actually receives it.  
Service by email leaves the burden with the sending party to demonstrate service. 

 

Personal Injury: Actionable personal injury without symptoms: Dryden and others v 

Johnson Matthey Plc [2018] UKSC 18 

 

James Tunley 

The Appellants, during their employment in chemical production plants, were negligently exposed to 

platinum salts. Skin prick tests revealed they had become sensitised to platinum salts as a result.   

In accordance with a collective agreement between the Appellants’ trade union and Johnson Matthey, 

the Appellants were either redeployed to another work environment or, if that was not possible, 

dismissed with an additional payment by way of compensation. If the Appellants had continued to be 

exposed to platinum salts, which are found only in specialist workplaces, there was a risk of them 

developing an allergy. However, an allergy or other symptoms would not develop (or be at risk of 

developing) if there was no further exposure.  

Although no physical symptoms developed, the Appellants had all suffered a significant loss of 

earnings as a result of no longer being able to perform their original, higher-paid duties. The High 

Court and the Court of Appeal held that because the sensitisation was asymptomatic and the change 

in workplace meant it would not develop into an allergy, there was no physical injury capable of giving 

rise to damages in tort.  Without injury, the claim for pecuniary loss was one for pure economic loss.  

The Supreme Court unanimously allowed the appeal.  It rejected Johnson Matthey’s argument that 

sensitisation simply resulted in a benign antibody that did not damage the Appellants’ health or physical 

capability.  The Court held that the physiological changes were “undoubtedly” harmful, despite the 

lack of symptoms, because the Appellants’ bodily capacity for work had been impaired and they were 

therefore significantly worse off – their bodies were no longer fit for work in areas where they may be 

exposed to platinum salts. 

This case was distinguished from Rothwell v Chemical & Insulating Co Ltd [2008] AC 281, which 

concerned the development of pleural plaques, as pleural plaques did not lead or contribute to any 

condition which would produce symptoms even of there was further exposure to asbestos dust.  

Whether a person has suffered material damage by any physical changes to their body such that it 

amounts to an actionable personal injury remains a question of fact, but the Supreme Court has 

clarified the principles. 

Service by email: the CA giveth, and the SC taketh away 

David Willink 

Two important cases in two days.  In both cases, the recipient of a document purportedly served by 

email had not indicated that that they would accept such service. 

In Knight v Goulandris [2018] EWCA Civ 237, the CA was considering whether an emailed Party Wall 

Act award had been validly served.  G contended it had not been; if he was wrong, his appeal against 

the award was out of time. 



Under the common law, a notice is served if it comes to the attention of the receiving party.  Section 
15(1) of the Party Wall Act 1996 provides that a document to be served under the Act may be served 
by personal or postal service.  the CA considered whether this provision was (a) merely permissive in 
its use of the word “may”; or (b) required the use of one of the listed alternatives.  Authorities in 
contract cases are divided. 

In this case, the CA preferred the permissive interpretation.  The award had come to G’s attention, 
and had therefore been served. 

The next day, the SC decided Barton v Wright Hassall LLP [2018] UKSC 12.  C, a litigant-in-person, 
had emailed his claim form to D’s solicitors on the last day for service.  The Supreme Court 
concluded (by a 3-2 majority) that there was no “good reason” for the court to order, under CPR 
6.15(2), that this constituted good service.  The majority held that an LiP’s ignorance of the rules was 
no excuse, and that there had been no attempt to serve within the CPR.  The minority held that the 
purpose of the rules on service was to bring the contents of the claim form to the attention of the 
recipient and to allow defendants to make arrangements for dealing with incoming communications.  
If this purpose was met, then prima facie there was a good reason for validating service. 

Defendants should not feel free to take advantage of a claimant’s error in service of a claim form.  
The High Court recently decided, in Woodward v Phoenix Healthcare Distribution Ltd [2018] EWHC 334 
(Ch), that the parties’ duty to co-operate in furthering the overriding objective goes as far as pointing 
out such errors; and the absence of such co-operation might constitute a good reason for validating 
service under CPR 6.15(2). 

 


