
Commercial: Forget me, forget me not, forget me! 

NT1 & NT2 [2018] EWHC 799 (QB) 
 
Elizabeth Dwomoh 

 
The High Court had to decide on the right of individuals to “be forgotten” or, more accurately the right 
to have their personal information “de-listed” or “de-indexed” by the operators of internet search engines 
(“ISEs”). 
 
The claimants were businessmen convicted and sentenced many years ago for criminal offences arising 
out of their business activities.  Their convictions were spent. They each complained that results returned 
by Google’s ISEs, “Search”, featured links to third-party reports, they alleged were inaccurate and/or old, 
irrelevant and of no public interest.  In the alternative, they argued that the links were an illegitimate 
interference with their Convention rights. The claimants’ claims were brought under the Data Protection 
Act 1998 (“the DPA 1988”), Human Rights Act 1988 and the tort of misuse of public information. 
 
In reaching its decision the court deliberated on the use of the journalistic exemption afforded under s.32 
of the DPA 1998 and the approach of the court to a claim to be de-listed in light of the decision of the 
Court of Justice of the European Union (“CJEU”) in Google Spain SL v Agencia Espanola de Proteccion de Datos 
(AEPD) (C-131/12) [2014] QB 1022. 
 
Adopting the approach of the CJEU in Google Spain, Warby J held that the court had to strike a fair balance 
between the fundamental rights of the data subject and that of the interests of users of ISEs such as the 
right to freedom of expression and freedom of information. The outcome of such an exercise depended 
on the nature and sensitivity of the processed data as well as the public interest in having access to that 
information. Further, the balancing process was not a stand-alone exercise, separate from the question of 
compliance with the DPA 1998.  It was an integral part of the process of deciding whether Google’s 
activities had been and were being carried out in accordance with its duties under the DPA 1998. 
  
Google could not rely upon the journalistic exemption afforded by s.32 of the DPA 1998. Google had not 
processed the claimants’ data for, or solely for, journalistic purposes. Further, Google had failed to satisfy 
the court that it held the requisite subjective and object belief that compliance with the provision from 
which it sought exemption would be incompatible with the special purpose in question, and that this was 
an objectively reasonable belief.  
 
The claimants’ claims were also not an abuse of process. The claimants had the right to rely on any cause 
of action that arose out of their particular factual matrix. The claimants were not seeking to exploit data 
protection law or the tort of misuse of private information to “avoid the rules” – to get round the obstacles 
that defamation law would place in his way. 
 
The claim in respect of N1 was dismissed. The links were not inaccurate in the manner he complained of. 
Google’s processing complied with sch. 3 to the DPA 1998 and his claim to be de-listed failed under the 
balancing exercise in Google Spain.  N2’s Claims were made out in respect of his complaints of inaccuracy 
of the data being processed, his de-listing claim and his tort claim. No compensation was awarded to N2, 
but an order was made for the relevant links to be de-listed.  

 

Commercial: Morris-Garner v One Step (Support) Ltd [2018] UKSC 20 

 
David Sawtell 



The Supreme Court has re-cast the law on negotiating damages, otherwise styled ‘Wrotham Park 
damages’. It has become conventional to assess damages for breach of a contract such as a 
confidentiality agreement or a restrictive covenant where the assessment of loss will be difficult by 
reference to the sum that the claimant could hypothetically have received in return for releasing the 
defendant from the obligation which he failed to perform. This stance was deprecated by the majority: 
instead, it is merely one tool to assess the economic value of the right which has been breached, 
considered as an asset. 
 
The facts of the case itself illustrate the change of approach. One Step ran a business. Two directors 
wanted to leave the company and entered into covenants against competition and solicitation. Despite 
this, the directors opened a new business and breached those covenants. The judge at first instance 
ordered an assessment of the hypothetical licence fee that would have been agreed for a release from 
those covenants on a Wrotham Park basis in the alternative to ordinary compensatory damages. The 
Supreme Court rejected this approach: where the breach of a contractual obligation has caused the 
claimant to suffer economic loss, that loss should be measured as accurately or reliably as the nature of 
the case permits. 
 
Damages assessed by reference to the value of the use wrongfully made of property (‘user damages’) are 
readily awarded at common law for the invasion or rights to tangible, moveable or immoveable property. 
Damages can be awarded in lieu of an injunction: one method of assessment is on the basis of the 
economic value of the right that the court declined to enforce by reference to the amount which the 
claimant could reasonably have demanded as a quid pro quo. Negotiating damages can be awarded for 
breach of contract where the loss suffered by the claimant is appropriately measured by reference to the 
economic value of the right which has been breached, considered as an asset. Common law damages for 
breach of contract are not a matter of discretion. 
 
In the instant case, the correct object of the assessment would be to measure, as accurately as possible, 
the financial loss the claimant sustained. A hypothetical fee was not itself the measure of the claimant’s 
loss. 

 
Employment: Deemed notice in employment contracts 
 

Graeme Kirk 
 
By a 3/2 majority, the Supreme Court upheld the Court of Appeal’s decision in Newcastle Upon Tyne 
NHS Foundation Trust v Haywood as to the effective date of termination in cases where the 
employment contract does not include a deeming provision. 
 
The question of when notice took effect was of enormous importance to Sandi Haywood because the 
possible dates were either side of her fiftieth birthday.  Had her twelve weeks’ notice of redundancy 
taken effect before her birthday, her pension entitlement would have been substantially less than had it 
taken effect after that date.  Notice was in fact posted to her by the Trust on the actual date of her 
birthday, and received a week later on her return from her holiday in Egypt, being a day after her father-
in-law had redeemed the recorded delivery slip at the local sorting office. 
The question was whether notice was effective when it was sent, ordinarily delivered or actually received 
by the intended recipient. 
 
The Supreme Court considered case law to the effect that notice was deemed effective on the date of 
Mrs Haywood’s actually receiving it, on her return from holiday, a week after her birthday.  As Judge 

https://www.supremecourt.uk/cases/docs/uksc-2017-0074-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2017-0074-judgment.pdf


Eady QC had said in Sandles v Adecco UK ltd [2016] IRLR 941 “dismissal does have to be 
communicated”. This meant that she would be entitled to the higher pension allowance, a decision 
consistent with that in Gisda CYF v Barratt [2010] UKSC 41 which had been limited to the issue of 
summary dismissal, though less consistent with the landlord and tenant cases advanced by the Trust. 
Doubtless employers will in future be vigilant than ever to ensure that there are adequate deeming 
provisions in employment contracts.  Existing contracts may be capable of consensual variation, but 
there may yet be similar cases where recipients of such notices are, say, on holiday or otherwise 
incapacitated.  All of this may in time become academic, with the use of read receipts in emails.  In such 
cases it will clear to any sender whether an email has in fact been received and opened. 

 
Bankruptcy: What happens where a petition debt does not meet the conditions for 

bankruptcy by the point of the hearing? 
 
Hannah Laithwaite 

 
April 2018 has seen a number of valuable insolvency decisions delivered by the High Court and Court of 
Appeal (“CoA”), one of which being the decision in Loson v Stack & Anr [2018] EWCA Civ 803. 
 
The creditor (Stack) sought to enforce a costs order made against the judgment debtor in an 
enforcement dispute arising out of a liability to pay a parking ticket. It served a statutory demand and 
subsequently issuing a petition.  
 
Prior to the petition hearing, the debtor applied under CPR 40.9A for, and obtained, an order to pay the 
costs by instalments (“the Order”). In making the Order, the County Court considered it would not 
prevent the making of a bankruptcy order. The Order was set aside on appeal to the High Court.  
 
The CoA upheld the High Court’s decision, finding that the debtor had no ability to pay nor, on the 
evidence, a realistic prospect of discharging the debt within a reasonable period or at all (para.23). 
 
The County Court had neglected to consider the effect of the Order on the court’s exercise of its 
discretion as to whether or not to make a bankruptcy order; the court would be bound to take into 
account the change of circumstances created by the instalment order (para.11). 
 
This appeal revisited the question of whether a bankruptcy order could and/or would be made where a 
petition debt was, at the time of the petition hearing, no longer due and payable (here, due to the Order 
varying the time for payment), and any arrears were below the bankruptcy level of £5000. 
 
Previous authority had been somewhat conflicting on the point: Lilley v American Express (Europe) Ltd 
[2000] BPIR 70; and Re Patel [1986] 1 WLR 221 (albeit a case under the previous legislation). 
 
Consistent with Lilley (where a payment post presentation had taken the debt below the bankruptcy 
threshold), the CoA endorsed in Loson that whilst the court hearing the petition would have the 
jurisdiction to make a bankruptcy order based on the position at the date of presentation, there was 
‘considerable doubt’ that a bankruptcy order would actually be made (para.11).  
 

That of course recognises the practical reality that bankruptcy is still treated as a draconian remedy.  

 

http://www.bailii.org/uk/cases/UKEAT/2016/0028_16_2706.html
http://www.bailii.org/uk/cases/UKSC/2010/41.html

