
Commercial: Derivative actions and other ways of resolving disputes within small 
companies 
 
Richard Colbey 

  
If a director damages his company fraudulently, negligently or otherwise, the company can of course sue 
him. However, the director who has done this will often have control of the company and will hardly 
cause it to bring an action against himself. Part 11 of the Companies Act 2006 provides a machinery, 
known as a derivative action, to get around this. Any member of a company can ask the court’s 
permission to bring such an action in the company’s name against a director or shadow director. Section 
263 lists the factors, largely intuitive, that should be taken into account in determining whether to give 
permission for such a claim. 
The process is procedurally complicated, perhaps unnecessarily so, consisting of three stages. Firstly, a 
determination of whether the application shows a prima facie case; secondly. a determination of whether 
permission should be granted to bring the action; and thirdly determination of the substantive claim. At 
the permission stage the company may be represented separately from either the Applicant or the 
prospective defendants. 
Often the circumstances that bring this procedure into play will overlap with the right, under s994 of the 
2006 Act, of a minority shareholder to petition on the basis of suffering unfair prejudice. This too is a 
complex and frequently expensive procedure. In some circumstances the more familiar remedy of a 
winding up petition will be available, particularly where there are two equal shareholders and no deadlock 
provision. Such a petition is unlikely to succeed where the company is still viable under the control of 
the majority.  
The reality underlying most claims involving small companies is that they are between individuals who 
have fallen out. In practice, though obviously not in legal theory, these are partnership disputes, which 
would be better resolved without being drawn into complex company law remedies. Usually such falling 
outs are as bitter as divorces and the parties keen to enter into a mutually destructive process from which 
lawyers can be the only winners. In the minority of cases where a sense of proportion is retained, an 
arbitrator can be appointed and terms of engagement designed to treat the dispute as being directly 
between the individuals involved without the distracting, but artificial presence of the company.     

 

Civil Procedure: Limitation when cause of action accrues at midnight 
 
David Willink 

 
When a cause of action accrues during the course of a day, that day is disregarded for limitation 
purposes.  But when the cause of action accrues at midnight, is the following day disregarded?  This was 
the question for the High Court in Matthew v Sedman [2017] EWHC 3527 (Ch). 
 
The defendants provided services to the claimants, the trustees of a family trust.  Following the 
suspension of trading in the shares held in the trust, creditors were required to submit a claim for 
payment on or before 2 June 2011.  The defendants failed to do so.  This gave rise to a cause of action.  
The claimants issued their claim on Monday 5 June 2017 (the first working day after Saturday 3 June 
2017). 
 
The claimants contended that the day on which the cause of action accrued was always disregarded for 
limitation purposes.  As the cause of action arose just after midnight on 3 June 2011, that day was 
excluded and limitation did not expire until 3 June 2017. 
 



The defendants argued that the claim form should have been issued on or before Friday 2 June 2017.  In 
Gelmini v Moriggia [1913] 2 KB 549, the claim was for the payment of a promissory note – an obligation 
that could have been fulfilled up until midnight on the day in question.  the court had said: 
 

“The result is that an action cannot be brought until the next day; but it can be brought on that 
day because the cause of action is complete at the commencement of that day.  …  I do not 
think that the day on which the cause of action arises is excluded.  It is the previous day which is 
excluded, i.e. the day at the expiration of which the cause of action becomes complete...” 

 
The court held that to apply the usual principle in a case such as this would give a claimant not just a part 
of a day, but an entire extra day over the limitation period for bringing the claim.  In these circumstances, 
therefore, the Gelmini principle applied; the claim was out of time; and it was summarily dismissed. 
 
The lesson?  If a defendant has caused you loss by missing a deadline, keep an eye on deadlines yourself. 
 

Civil Procedure: Mind your orders!  
 

Mrs. Francois v Barclays Bank Plc [2017] EWHC 3531 (QB) 
 
Elizabeth Dwomoh 

 
The case of Mrs Francois v Barclays Bank Plc [2017] EWHC 3531 (QB) should act as a warning to 
practitioners to check court orders satisfy themselves that a claim has been properly re-allocated. 
 
The appellant (F) issued a small claim against the respondent bank (B) for race discrimination. The claim 
was originally allocated to the small claims track due to the value of the claim. The court subsequently 
wrote to F. The letter referred to the claim as being “listed for fast track trial”. Yet, no order re-allocating 
the claim was drawn up by the court or sent to the parties. A two-day trial was eventually listed. 
 
At trial, F’s claim was dismissed and F was ordered to pay B’s costs to be assessed if not agreed, with an 
interim payment of £25,000. The trial judge noted that there was some confusion as to track allocation. 
He accepted that no order re-allocating the claim had been made, but it could be inferred that the claim 
must have been allocated to the fast track because it had been listed for a two day trial.  
 
F appealed the costs order. She argued that the trial judge had erred in finding that the claim had been re-
allocated from the small claim track to the fast track in the absence of a clear order. 
 
In allowing F’s appeal, the High Court held that allocation and re-allocation to track were serious steps 
due to the procedural and cost consequences of both actions. A claimant’s costs exposure was minimal on 
the small claim track unless they had been guilty of unreasonable conduct within the meaning of CPR 
27.14(2)(g). It was clear from the CPR 26.9 that the allocation of a claim to a particular category must be 
notified. Moreover that was a decision from which a party might appeal, as was shown by practice direction 
26.11.1. There was no grounds for arguing that parties did not have to be notified of a re-allocation to a 
different track. Both the overriding objective and fairness in the administration of justice in litigation 
required that such a significant and important change was notified to the parties. In the absence of a 
contrary indication the rules should be so construed.  
 

 
 



Commercial: Persmimmon Homes v Ove Arup [2017]  
 
The end of the Contra Proferentem Rule? 
 
Adam Swirsky 

 
In simple terms, the contra proferentem rule provides that, where there is any doubt about the meaning of a 
contract, the words will be construed against the party putting them forward. In practice, it is an 
argument that is all too often advanced by a party as a last resort after everything else has failed and, 
increasingly, both the courts and legal commentators have been asking what role, if any, it now has to 
play in the interpretation of commercial agreements. 
 
Historically, the principal has been applied to any contractual term although, increasingly, its role has 
largely been limited to exemption and indemnity clauses or other terms limiting or excluding liability; 
since the decision in Lictor Ansalt v MIR Steel UK [2012] 2 All ER (Comm) 54, its application has 
been further narrowed to (largely) indemnity clauses.  
 
The recent decision in Persimmon Homes Limited v Ove Arup [2017] EWCA Civ 373 reinforces this 
trend. The decision refers us back to Lord Neuberger’s decision in K/S Street v House of Fraser 
[2011] EWCA Civ 904 where he noted that “rules of interpretation such as contra proferentem are rarely decisive as 
to the meaning of any provisions in a commercial contract”. Instead, Lord Neuberger thought that the words used, 
commercial sense and the documentary and factual context should normally be enough to determine the 
meaning of a contractual provision. In Persimmon the Court of Appeal has gone one step further, 
suggesting that, in the context of a commercial contract negotiated between parties of equal bargaining 
power, the rule has only a very limited role. 
 
No doubt the rule will still be dredged up when a party has nothing else to fall back on but in most 
commercial disputes use of the contra proferentem rule may signify nothing more than that a party doesn’t 
have much of a case at all. Rely on it now only at your peril in a commercial situation. Parties to commercial 
contracts are free to agree whatever terms they like to limit or exclude liability and the courts are likely to 
enforce such terms, even if there is an element of ambiguity 
 

 


