
Property: The Right to be Nosey 
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The Court of Appeal has now enshrined in law the right to peer into a neighbours’ home. When Mr. 
Justice Mann first considered the rights of owners of flats overlooked by the Tate Modern’s public 
viewing platform he found against the owners because he thought that they could protect their privacy 
by installing net curtains or using the blinds that had already been installed. He left open, however, the 
possibility that the tort of nuisance would probably have been capable … of protecting privacy rights, at least in a 
domestic home. 
 
Although they upheld the judge’s decision, the Court of Appeal in Fearn & others v Board of Trustees 
of the Tate Gallery [2020] EWCA Civ 104 did not agree that the law of nuisance could protect privacy 
rights pointing out that, despite the hundreds of years in which there had been a remedy for causing 
nuisance to an adjoining owner’s land and the prevalence of overlooking in all cities and towns, there had 
been no reported case in which a claimant had been successful in a nuisance claim for overlooking by a 
neighbour. On the contrary, there had been cases in which judges had expressed the view that no such 
cause of action exists. By analogy, the Court of Appeal was reminded of the absence at common law of a 
right to light, short of an easement after 20 years’ use which satisfies the relevant conditions. The court 
also stressed the point made in Hunter v Canary Wharf Ltd [1997] AC 655 that, even in modern times, 
the law does not always provide a remedy for every annoyance to a neighbour, however considerable 
that annoyance may be.  
 
In considering whether such a policy could exist they pointed out that it would be difficult to apply an 
objective test in overlooking cases to determine whether there had been a material interference with the 
amenity value of the affected land. Second, they said that there were other ways to protect owners from 
overlooking, in particular planning laws and control. Lastly, they pointed out that the real issue in cases 
of overlooking was invasion of privacy rather than damage to interests in property and that Parliament 
was better placed to formulate any necessary changes to the law. 

 

Property: Pease v Carter & Anor [2020] EWCA Civ 175 
 
Dominic Bright 

 
Are notices of proceedings for possession under section 8 of the Housing Act 1988 (“Notices”) invalid if 
they contain an obvious typographical error?  Does the test of the “reasonable recipient” provide 
protection against invalidation?  These questions raise an important point of principle. 
 
Facts 
 
The Notices stated that the court proceedings would not begin until after 26 November 2017.  The 
intended date was 26 November 2018.  It was common ground that an obvious typographical error was 
insufficient to satisfy the reasonableness test.  It must be clear what the intended date actually was. 
 
Issues 
 
Two issues needed to be resolved.  First, if the year (2017) was an error, then could the day (26) also be an 
error?  Secondly, did the reasonable recipient test apply to Notices? 
 



Law 
 
Lord Justice Arnold – with whom Floyd and Underhill LJJ agreed – analysed the authorities before drawing 
the following four conclusions on the law: 

“i) A statutory notice is to be interpreted in accordance with Mannai v Eagle [[1997] A.C. 749, [1997] 
2 WLR 945 (HL)], that is to say, as it would be understood by a reasonable recipient reading it in 
context. 

ii) If a reasonable recipient would appreciate that the notice contained an error, for example as to 
date, and would appreciate what meaning the notice was intended to convey, then that is how the 
notice is to be interpreted. 

iii) It remains necessary to consider whether, so interpreted, the notice complies with the relevant 
statutory requirements. This involves considering the purpose of those requirements. 

iv) Even if a notice, properly interpreted, does not precisely comply with the statutory 
requirements, it may be possible to conclude that it is ‘substantially to the same effect’ as a 
prescribed form if it nevertheless fulfils the statutory purpose. This is so even if the error relates 
to information inserted into or omitted from the form, and not to wording used instead of the 
prescribed language.” 

Discussion 
 
The answer to the first issue was straightforward: 
 

“[T]he reasonable recipient would conclude that the person who typed the Notices had mistakenly 
typed ‘7’ rather than ‘8’. Having mentally corrected that error, the reasonable recipient would 
conclude that 26 November 2018 made sense as being the intended date and would have no reason 
to think that the day or month were erroneous.” 

 
Any remaining doubt may be dispelled from the covering letters.  A reasonable recipient would take these 
letters into account when interpreting a statutory notice. 
 
To resolve the second issue, statutory notices must be interpreted in accordance with Mannai v Eagle; and 
it is necessary to consider whether the Notices comply with statutory requirements.  To do so, the purpose 
of the statutory requirement must be identified.  For Notices: 
 

“[T]he purpose of the requirement for at least two weeks’ notice is to give the tenant time to take 
steps to deal with the threatened proceedings e.g. by trying to pay off arrears of rent, taking advice, 
obtaining representation and/or seeking alternative accommodation.” 

 
Accordingly, the route to resolving the second issue was as follows: 

“Did the Notices serve that purpose? Given that the date of 26 November 2017 was an obvious 
typographical error and that a reasonable recipient would have understood that the intended date 
was 26 November 2018, I consider that the Notices did serve the statutory purpose of giving the 
Tenants at least two weeks’ warning of the commencement of proceedings. (In the event, 
proceedings were not commenced until a further month had elapsed, but in my view that is an 



irrelevant consideration, because the Landlord might have commenced proceedings on 27 
November 2018.) Accordingly, the Notices were valid.” 

Employment: Ishola v Transport for London (TfL) [2020] EWCA Civ 112 
 
Barbara Zeitler 

 
The concept ‘provision, criterion or practice’ (‘PCP’) in s. 20 Equality Act 2010 (‘EqA’) is one of the three 
requirements in the creation of a duty to make reasonable adjustments in respect of a disabled person.  A 
PCP also forms part of the definition of indirect discrimination in s. 19 EqA.  In Ishola v Transport for London 
[2020] EWCA Civ 112, 7 February 2020, the Court of Appeal considered the meaning of the words 
‘provision, criterion and practice’.   
 
Transport for London (’TfL’) employed Mr Charles Ishola (‘CI’) as a customer service administrator.  He 
suffered from depression and migraines.  It was common ground that CI was a disabled person within the 
meaning of EqA’.  He complained about the conduct of colleague.  The complaint was not upheld.  CI 
went on sick leave in May 2015.  He did not return to work and did not engage with TfL’s occupational 
health assessment and sickness review procedures.  In June 2016 CI was dismissed on the grounds of 
medical incapacity.   
 
In Employment Tribunal (‘ET’) proceedings, CI complained, among other matters, that he had been 
subjected to disability discrimination for failure to make reasonable adjustments.  He argued that TfL’s 
requirement for him to return to work without a proper investigation of his grievances amounted to a 
PCP.  The ET held that the requirement was a ‘one-off act in the course of dealing with one individual’, a 
conclusion with which the EAT agreed.  
 
While accepting that the concept of a PCP is to be interpreted widely and purposively, the Court of Appeal 
held that it was significant that Parliament chose to define claims based on reasonable adjustment and 
indirect discrimination by reference to the phrase PCP, not ‘act’ or ‘decision’ (para. 35).   In a reasonable 
adjustment context, the function of PCP was to identify what it was about the employer’s management of 
the employee or its operation that caused substantial disadvantage to the employee (para. 36).  A PCP did 
not apply to every act of unfair treatment of an employee (para. 37).  Having regard to the function and 
purpose of a PCP in the EqA, ‘all three words carry the connotation of a state of affairs (whether framed 
positively or negatively and however informal) indicating how similar cases are generally treated or how a 
similar case would be treated it if occurred again’.  A ‘practice’ connoted ‘some form of continuum in the 
sense that it is the way in which things generally or will be done’ (para. 38).  The ET, therefore, was entitled 
to conclude that the employer’s failure to investigate CI’s grievance was not a practice of requiring him to 
return to work without a proper and fair investigation into his grievances.   

 


