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In these landmark appeals modifying the rules of precedent, the Lord Chief Justice – with Sharp 
PQBD, Fulford LJ, McGowan VP Criminal Division and Cavanagh J – succinctly summarised the law, 
issues and ramifications in these terms: 

“For 35 years the approach to dishonesty in the criminal courts was governed by the decision 
of the Court of Appeal Criminal Division in R v Ghosh [1982] QB 1053. In Ivey v Genting Casinos 
(UK) (trading as Cockfords Club) [2017] UKSC 67; [2018] AC 391 the Supreme Court, in a 
carefully considered lengthy obiter dictum delivered by Lord Hughes of Ombersley, explained 
why the law had taken a wrong turn in Ghosh and indicated, for the future, that the approach 
articulated in Ivey should be followed. These appeals provide the opportunity for the 
uncertainty which has followed the decision in Ivey to come to an end. We are satisfied that the 
decision in Ivey is correct, is to be preferred, and that there is no obstacle in the doctrine of stare 
decisis to its being applied as the law of England and Wales.” 

R v Ghosh 
 
The two-stage test for dishonesty – Was the defendant’s conduct dishonest by the ordinary standards 
of reasonable people; and, if so, did she appreciate that her conduct was dishonest by those standards? 
– was set out in Ghosh at 1064D. 
 
Ivey v Genting Casinos (UK) (trading as Cockfords Club) 
 
In the Supreme Court, Lord Hughes proposed an alternative two-stage test – What was the defendant’s 
actual state of knowledge or belief as to the facts; and was her conduct dishonest by the standards of 
ordinary decent people? – with which Lords Neuberger, Hale, Kerr and Thomas agreed.  The 
indication was that the directions in Ghosh should no longer be given: 
 

“… the test propounded in Ghosh [1982] QB 1053 does not correctly represent the law and … 
directions based upon it ought no longer to be given. … When dishonesty is in question the 
fact-finding tribunal must first ascertain (subjectively) the actual state of the individual’s 
knowledge or belief as to the facts. The reasonableness or otherwise of his belief is a matter 
of evidence (often in practice determinative) going to whether he held the belief, but it is not 
an additional requirement that his belief must be reasonable; the question is whether it is 
genuinely held. When once his actual state of mind as to knowledge or belief as to facts is 
established, the question whether his conduct was honest or dishonest is to be determined by 
the fact-finder by applying the (objective) standards of ordinary decent people. There is no 
requirement that the defendant must appreciate that what he has done is, by those standards, 
dishonest.” 

 
Stare decisis 
 
The issues involving the rules of precedent were succinctly set out by the Lord Chief Justice: 
 

“There is no doubt that the discussion on dishonesty in Ivey was strictly obiter because it was 
not necessary for the decision of the court. It is for that reason that the appellants submit that 
it has no legal impact on the decision in Ghosh. We note that the possibility was raised in 
argument that Ghosh itself was obiter but we approach the question on the basis that, subject to 
the status of Ivey, it is binding not least because it was applied as the law of England and Wales 
for 35 years, including by this court. The appellants submit that we should apply Ghosh and 



then let the matter return to the Supreme Court. They point out that the Supreme Court did 
not appear to hear argument on the issue. They recognise that would give rise to the distinct 
possibility that the wrong test for dishonesty would be applied in the meantime in thousands 
of cases in the Magistrates’ and Crown Courts but that is a consequence of following properly 
the rules of precedent.” 

 
The question was whether the Court of Appeal is obliged to follow obiter of the Supreme Court.  In 
answer, the Lord Chief Justice reasoned that the rules of precedent “must, where circumstances arise, 
be capable of flexibility to ensure that they do not become self-defeating.”  With this rationale, a 
“limited modification” of the rules of precedent was made: 

 
“We conclude that where the Supreme Court itself directs that an otherwise binding decision 
of the Court of Appeal should no longer be followed and proposes an alternative test that it 
says must be adopted, the Court of Appeal is bound to follow what amounts to a direction 
from the Supreme Court even though it is strictly obiter. To that limited extent the ordinary 
rules of precedent (or stare decisis) have been modified. We emphasise that this limited 
modification is confined to cases in which all the judges in the appeal in question in the 
Supreme Court agree that to be the effect of the decision.” 

 
Outcome 
 
Ivey establishes the test for dishonesty in all criminal cases.  The rules of precedent have been modified 
to a limited extent.  These appeals are therefore important for civil (as well as criminal) practitioners 
following the rules of precedent. 


