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What is the test for remoteness following breach of contract? 
 
Facts 
 
Global Water Associates Ltd (“Global”) entered into two contracts with the Government of the British 
Virgin Islands (“the Government”).  First, to design and build a water reclamation plant (“the design 
and build contract”).  Secondly, to manage, operate and maintain that plant for 12 years (“the manage 
and maintain contract”). 
 
The Government breached the design and build contract by failing to provide a site.  As a result, the 
plant was not built.  Global was not able to earn profits from the manage and maintain contract. 
 
Procedural history 
 
An arbitral award rejected a claim by Global.  The Government was found to have breached the design 
and build contract.  The damages claimed by Global in the form of loss of profits for that breach, 
however, were found to be too remote. 
 
Global successfully appealed to the High Court.  The Government then successfully appealed to the 
Court of Appeal.  Finally, Global appealed to the Judicial Committee of the Privy Council. 
 
Remoteness 
 
Lord Hodge succinctly summarised the authorities on remoteness as follows: 
 

“31. First, in principle the purpose of damages for breach of contract is to put the party 
whose rights have been breached in the same position, so far as money can do so, as 
if his or her rights had been observed. 

 
32. But secondly, the party in a breach of contract is entitled to recover only such part of 

the loss actually resulting as was, at the time the contract was made, reasonably 
contemplated as liable to result from the breach. To be recoverable, the type of loss 
must have been reasonably contemplated as a serious possibility, … 

 
33.  Thirdly, what was reasonably contemplated depends upon the knowledge which the 

parties possessed at that time or, in any event, which the party, who later commits the 
breach, then possessed. 

 
34. Fourthly, the test to be applied is an objective one. One asks what the defendant must 

be taken to have had in his or her contemplation rather than only what he or she 
actually contemplated. In other words, one assumes that the defendant at the time the 
contract was made had thought about the consequences of its breach. 

 
35. Fifthly, the criterion for deciding what the defendant must be taken to have had in his 

or her contemplation as the result of a breach of their contract is a factual one.” 
 
Discussion 
 



When the design and build contract was formed, losses resulting from the inability to earn profits 
under the manage and maintain contract were within the reasonable contemplation of the parties for 
four reasons. 
 
First, both contracts were entered into by the parties on the same day, related to the same plant, and 
so gave rise to special knowledge.  Secondly, when the Government entered into the design and build 
contract, it knew and intended that each party’s performance under this contract would lead to the 
start of the maintain and manage contract. 
 
Thirdly, the documents incorporated into the design and build contract were the same as those 
incorporated into the maintain and manage contract.  Fourthly, there was no express or implied term 
in the design and build contract limiting the Government’s liability in damages to Global’s loss of 
earnings under that contract. 
 
Disposal 
 
The Board advised the Queen that the appeal should be. 
 

 
COMPANY LAW: The limits of the rule against reflective loss 
   
Winston Jacob 

 
Does the rule against reflective loss apply to claims by unsecured creditors who are not shareholders 
of the relevant company? No, said the Supreme Court in Sevilleja v Marex Financial Ltd [2020] UKSC 
31, overruling the Court of Appeal. 
 
The Supreme Court (by a majority) held that the rule against reflective loss is that where a company 
suffers actionable loss, and that loss results in a fall in the value of its shares (or in its distributions), 
the fall in share value (or in distributions) is not a loss which the law recognises as being separate and 
distinct from the loss sustained by the company. Therefore, a shareholder whose shares have decreased 
in value due to a loss suffered by the company cannot sue for his or her personal loss. To the extent 
that the speeches of Lord Millet and other members of the House of Lords in Johnson v Gore Wood & 
Co [2002] 2 AC 1 departed from this, they should not be followed. 
 
However, the rule against reflective loss is not concerned with other losses suffered by a shareholder, 
or with situations where the company had not suffered any actionable loss. In either circumstance, the 
shareholder can bring a claim for its losses. 
 
The rule against reflective loss is restricted to shareholders and does not apply to creditors of the 
company. In so concluding, the Supreme Court overruled the decision of the Court of Appeal. It also 
held (overruling Giles v Rhind [2003] Ch 618) that there is no exception to the rule which would allow 
a shareholder to claim its own losses where the company had a cause of action but failed to pursue it. 
 
The Court of Appeal was therefore wrong to strike out the majority of the appellant creditor’s claim. 
The appellant would be permitted to pursue its entire claim. 
 
The Supreme Court decision has provided clarity as to when the rule against reflective loss applies. It 
has also narrowed its scope to claims by shareholders, thereby cutting short a gradual expansion of its 
scope via various decisions since its inception in Prudential Assurance Co Ltd v Newman Industries Ltd (No 
2) [1982] Ch 204. 
 

 



Property: Fixed Charge Receivers 
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Many forms of enforcement were put on hold during the early months of the Covid-19 pandemic 
but one method that has continued to be available is the appointment of a fixed charge receiver. 
There have been some restrictions on what a receiver can do and, in particular, a receiver has not 
been able to take possession against tenants (conversely, where the receiver is in possession, a 
landlord cannot recover possession from the receiver). A receivers may, however, sell a property 
although, without first obtaining possession, this might pose a challenge in some circumstances. 
 
The recent decision in Centenary Homes v Liddell [2020] EWHC 1080 has served as a reminder of a 
receiver’s duties. In that case the receivers repossessed a number of properties and sold them. The 
properties were sold in trances until the receivers were left with a debt of £485,000 and two 
properties valued at £400 - £500,000 each. Both properties were sold and both sold for more than 
their guide price leaving the receiver with a substantial surplus. The borrower was unhappy and, 
among many complaints, argued that some properties were sold at an undervalue (because the 
receivers didn’t rectify defects and obtain planning permission before sale) and at least one sale was 
unnecessary. The borrower contended that selling a property when it was unnecessary was outside of 
the receivers’ powers, a breach of their duty of good faith and a breach of their obligation to avoid 
preventable loss. 
 
The court found against the borrower on all but one issue but importantly, reminded us about the 
receivers’ duties and obligations: 
 

• The receivers’ primary duty is a duty is to manage the security for the benefit of the 
mortgagee.  

 

• The receivers had a secondary duty to the mortgagor to avoid preventable loss.  
 

• Where the receivers decide to exercise their power of sale they will generally owe a duty to 
the mortgagor to take reasonable care to obtain the best price reasonably obtainable at the 
time of sale. They will only be negligent if they acted as no competent receiver acting with 
ordinary care and competent advice would have done and enjoy a degree of latitude, not only 
as to timing but also to the method of sale employed. 

 
 

 
Property: RIGHT TO MANAGE: what constitutes a “separate dwelling”? 
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The Commonhold and Leasehold Reform Act 2002 (“the 2002 Act”) provides qualifying tenants of 
flats to which it applies with a no fault right to manage. In order to constitute a “flat” for the purposes 
of the 2002 Act, a separate set of premises must be “constructed or adapted for use for the purposes 
of a dwelling” (s. 112(1)). A “dwelling” is defined as “… a building or part of a building occupied or 
intended to be occupied as a separate dwelling”. 
 
In Q Studios (Stoke) RTM Co Ltd v Premier Ground Rents No. 6 Ltd [2020] UKUT 197 (LC), the President 
of the Upper Tribunal has provided guidance on the applicable test to ascertain whether a separate set 
of premises is intended to be occupied “as a separate dwelling” within the meaning of the 2002 Act. 
 



The President held that the test is an objective one concerned with the physical characteristics of the 
premises. The terms of the lease are irrelevant for the purposes of deciding whether premises constitute 
a “flat”. So too are the subjective intentions of the builder or developer when carrying out the works, 
or how an owner for the time being intends to make use of the premises. 
 
The words “separate dwelling” in the 2002 Act were to be construed with regard to the well-known 
meaning of these words in the context of the Rent Acts. If the separate set of premises lacks living 
accommodation that one would expect to see in a dwelling and this living accommodation is provided 
as common space for use by the occupier of the premises and others, then the premises are not 
constructed or adapted for use for the purposes of a separate dwelling.  If no such shared 
accommodation is provided then, as long as the premises are a dwelling in the ordinary meaning of 
that word, they are likely to be constructed or adapted for use for the purposes of a separate dwelling. 
 
On the facts, the existence of a communal lounge, gym and laundry in a block of studio flats intended 
to be sublet to students did not prevent them from constituting separate dwellings to which the right 
to manage applied. The communal facilities were in the nature of social and recreational facilities (and 
a laundry) for the benefit of all occupiers, not essential living accommodation for each of them. 
 
A more detailed article on this case is available here. 
 
 
 
 
 
 

 

https://www.lambchambers.co.uk/wp-content/uploads/2020/07/Website-article-Q-Studios-002.pdf

